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Editorial 

It is with pleasure that I present conference proceeding containing the papers that were 

submitted and presented at the Annual International Conference on Law, Economics and 

Politics (AICLEP), 2014. The conference has been very successful in bringing out and 

highlighting some of the pertinent issues in the areas of law, economics and politics. The 

papers presented discussed varied issues, ranging from the concept of decentralization and 

elections in India to the politics and ideology of ‘dissident’ Irish republicanism. The papers 

presented also covers some interesting developments in the banking industry of China and 

Taiwan, a study of SMEs in Algeria, the fiscal federalism in the East African Community 

(EAC) and the issue of money laundering in South Africa and United Kingdom. In addition, 

the papers also successfully examined the impact of recent technological developments on 

different sectors and how they can effectively regulated, such as the role of webcasting in 

international arbitration and the issue of cyberbullying. Each paper represents a substantial 

contribution to the advancement of scholarship in the field of law, economics and politics.  

 

I would like to acknowledge the contribution made by the Editorial Board members and 

especially Amanpreet Singh who ably assisted me in compiling these proceedings. Without 

their  assistance this task would have been far too great to have achieved in time.  

 

Enjoy reading these proceedings and I hope that they contribute further to the advancement of 

ideas around law, economics and Politics.  

 

Dr. Ramandeep Chhina  

General Editor  

Email: r.chhina@hw.ac.uk  
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FISCAL FEDERALISM AND THE EAC: THE WAY FORWARD 
Afton Titus

1
 

 

Abstract 

The East African Community (‘EAC’) embarked upon an ambitious endeavour when 

it signed the Treaty for the Establishment of the East African Community (hereinafter 

referred to as the ‘EAC Treaty’) in 1999. In the preamble, the States of Uganda, Kenya and 

Tanzania (later joined by Burundi and Rwanda) pledged to work towards the creation of a 

common market in their territories and ultimately, towards the formation of a federal state.  

The focus of this paper falls on one aspect of that federal state, the harmonization of the tax 

laws in the various States. At Article 83(2)(e) of the EAC Treaty, the States agreed to 

harmonize their tax policies with a view to removing tax distortions in order to bring about a 

more efficient allocation of resources within the Community. 

This was further enunciated in the Protocol on the Establishment of the East African 

Monetary Union signed on 30 November 2013. At Article 8(1)(a), the States agree to 

harmonize and co-ordinate their tax policies. Article 8(2) states that the Council (established 

in the EAC Treaty and consisting of two Ministers and the Attorney General of each State) is 

to develop a mechanism by which such tax harmonization and co-ordination is to occur. 

According to the Schedule to the Protocol, such mechanism is to be implemented by 2018. 

This paper seeks to evaluate the options available to the EAC Council in developing this 

‘mechanism’ for tax harmonization. In doing so, this paper will consider the attempts made 

by the European Union (hereinafter referred to as the ‘EU’) in its efforts to create a common 

market and achieve some semblance of tax harmonization within its territory. In doing so, the 

problems arising from the EU Model and the possible lessons the EAC may learn from this 

model will be set out. 

A second option available to the EAC is to consider the system of fiscal federalism 

already in place in India. The mechanics of the fiscal federalism system, its flaws and 

possible recommendations for improvement will also be analyzed. 

This paper seeks to argue that the EAC is on the brink of developing a truly remarkable 

common market replete with the necessary yielding of sovereign taxing powers for the 

efficient functioning of the region. Should the EAC properly do its research, carefully 

evaluate the options available to it, and learn from the trials and errors of other regional 

organizations in their attempts to attain tax harmonization, the EAC may yet be successful in 

creating one of the world’s most progressive and integrated markets.              

 

Key Words: Federalism – fiscal – European Union experience – common market – lessons 

 

1. INTRODUCTION 

The East African Community (‘EAC’) embarked upon an ambitious endeavour when it 

signed the Treaty for the Establishment of the East African Community (hereinafter referred 

to as the ‘EAC Treaty’) in 1999. In the preamble, the States of Uganda, Kenya and Tanzania 

(later joined by Burundi and Rwanda) pledged to work towards the creation of a common 

market in their territories and ultimately, towards the formation of a federal state.  

The focus of this paper falls on one aspect of that federal state, the harmonization of the 

tax laws in the various States. At Article 83(2)(e) of the EAC Treaty, the States agreed to 
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harmonize their tax policies with a view to removing tax distortions in order to bring about a 

more efficient allocation of resources within the Community. 

This was further enunciated in the Protocol on the Establishment of the East African 

Monetary Union signed on 30 November 2013. At Article 8(1)(a), the States agree to 

harmonize and co-ordinate their tax policies. Article 8(2) states that the Council (established 

in the EAC Treaty and consisting of two Ministers and the Attorney General of each State) is 

to develop a mechanism by which such tax harmonization and co-ordination is to occur. 

According to the Schedule to the Protocol, such mechanism is to be implemented by 2018. 

This paper seeks to evaluate the options available to the EAC Council in developing this 

‘mechanism’ for tax harmonization. In doing so, this paper will consider the attempts made 

by the European Union (hereinafter referred to as the ‘EU’) in its efforts to create a common 

market and achieve some semblance of tax harmonization within its territory. In doing so, the 

problems arising from the EU Model and the possible lessons the EAC may learn from this 

model will be set out. 

A second option available to the EAC is to consider the system of fiscal federalism 

already in place in India. The mechanics of the fiscal federalism system, its flaws and 

possible recommendations for improvement will also be analyzed. 

This paper seeks to argue that the EAC is on the brink of developing a truly remarkable 

common market replete with the necessary yielding of sovereign taxing powers for the 

efficient functioning of the region. Should the EAC properly do its research, carefully 

evaluate the options available to it, and learn from the trials and errors of other regional 

organisations in its attempts to attain tax harmonization, the EAC may yet be successful in 

creating one of the world’s most progressive and integrated markets.
2
 

 

2. EUROPEAN UNION 

The EU is chosen for analysis as it offers an example of a longstanding and established 

integrated market. While the EU is not a federal system per se, it does bear a number of 

federal aspects that makes it worthwhile subject of comparison for the EAC. The EU also 

represents an illustration to the EAC of the implications of States retaining their tax 

sovereignty. 

2.1. Institutional Structure 

In 1957, the Treaty of Rome was signed. This treaty created the European Economic 

Community (EEC), comprising Belgium; France; Germany; Italy; Luxembourg; and the 

Netherlands, which together formed what became known as the ‘common market’.
3
 The 

common market is built on the principle of ensuring the free movement of goods, persons, 

services and capital – otherwise known as the ‘four freedoms’.
4
 While this treaty called for 

fiscal harmonisation across the common market, no obligation was placed on the EEC to 

create the institutional framework necessary to achieve this objective.
5
 

Later years saw more countries join the EEC.
6
 The European Union (EU) was created in 

1992 with the signing of the Treaty of Maastricht.
7
 The law-making and enforcement 

functions of the EU are in the hands of four organisations: the European Parliament; the 

                                                           
2
 Susan Fitzke, ‘The Treaty for East African Co-Operation: Can East Africa Successfully Revive One of 

Africa’s Most Infamous Economic Groupings?’ (1999) 8 Minnesota Journal of Global Trade 127, 159. 
3
 Michael J. Graetz and Alvin C. Warren Jr., ‘Income tax Discrimination and the Political and Economic 

Integration of Europe’ (2005-2006) 115 Yale Law Journal 1186, 1188. 
4
 Ibid. 

5
 Nigel Feetham, ‘When the Past, Present and Future Meet’ Mondaq Business Briefing (January 2010), 

<http://vlex.com/vid/when-the-past-present-and-future-meet-227338062> accessed 12 February 2014. 
6
 Graetz and Warren (n 3) 1188. 

7
 Ibid, 1189.  
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Council; the European Commission; and the European Court of Justice (ECJ).
8
 The European 

Parliament and Council exercise the legislative and budgetary functions of the EU.
9
 The 

Commission has the power to propose legislation and also to apply EU law.
10

 The purpose of 

the Commission is to promote the general interest of the EU and to carry out actions towards 

fulfilling this purpose.
11

 The mandate of the ECJ includes interpreting EU law, and 

determining the validity of actions taken by the other EU institutions.
12

 The decisions of the 

ECJ are binding on all the national courts of the Member States.  

The ECJ plays a key role in the resolution of disputes within the EU. In the event of any 

Member State breaching its treaty obligations, the Commission usually brings such Member 

State before the ECJ. A Member State may also be brought before the ECJ by another 

Member State, although this process occurs very rarely. The ECJ is also requested by the 

national courts to deliver a ruling on the interpretation of EU law as it applies in the case of 

two individual litigants. 

At present, there is no European tax as such.
13

 Provision is made for the Council, acting 

together with the European Parliament, to create a category of own resource for the EU.
14

 

Such action, however, would require unanimous agreement. The EU has been described as a 

confederal form of government where the central government is the member units’ agent, and 

usually lacks any taxing and spending powers.
15

 The Member States of the EU retain their 

sovereign power in respect of direct taxes while indirect taxes have for the most part been 

harmonised across the EU.
16

 In order to change this, it is understood that Article 115 of the 

Treaty on the Functioning of the European Union would require unanimous consent from the 

Member States.
17

 

2.2. Issues 

The hands-off approach to taxation adopted by the EU across the common market has 

created a number of issues. These are as follows: 

2.2.1. The unanimity rule 

The rationale behind the unanimity rule is to safeguard the tax sovereignty of Member 

States. However, Vanistendael argues that such tax sovereignty is neither total nor 

unconditional.
18

 The very existence of Article 115 which allows the Council, “acting 

unanimously in accordance with a special legislative procedure and after consulting the 

European Parliament and the Economic and Social Committee, [to] issue directives for the 

approximation of such laws, regulations or administrative provisions of the Member States as 

directly affect the establishment or functioning of the internal market” means that no Member 

States’ tax legislation is sacrosanct.
19

 The Council has the capacity to issue directives that 

                                                           
8
 Treaty on European Union (Treaty of Lisbon) art 13(1). 

9
 TEU art 14(1). 

10
 TEU art 17(1) and (2). 

11
 TEU art 17(1). 

12
 TEU art 19(3). 

13
 Ben J.M. Terra and Peter J. Wattel, European Tax Law (6

th
 edn, Kluwer Law International, 2012), 7. 

14
 Treaty on the Functioning of the European Union art 311. 

15
 Anwar Shah and John Kincaid (eds.), A Global Dialogue on Federalism The Practice of Fiscal Federalism: 

Comparative Perspectives (Vol 4, McGill-Queen’s University Press, 2007) 7. 
16

 Philipp Genschel and Markus Jachtenfuchs, ‘How the European Union constrains the state: Multilevel 

governance of taxation’ (2011) 50 European Journal of Political Research 293, 300. 
17

 Lilian V. Faulhaber, ‘Sovereignity, Integration and Tax Avoidance in the European Union’ (2009-2010) 48 

Columbia Journal of Transnatational Law 177, 181. Faulhaber refers to the old Article 94 which has now been 

replaced by the new Article 115 of the Treaty on the Functioning of the European Union. 
18

 Frans Vanistendael, ‘In Defence of the European Court of Justice’ (March 2008) Bulletin for International 

Taxation 90, 93. Vanistendael refers to the old Article 94 which has now been replaced by the new Article 115 

of the Treaty on the Functioning of the European Union. 
19

 Ibid, 94. 
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would have the effect of changing the direct taxation laws of the Member States. It is clear 

that direct taxation is an important element of the functioning of the internal market.
20

 

Therefore, it is also clear that the Member States share their tax legislation power with the 

European Union.
21

 Vanistendael further argues that this shared competence is illustrated in 

the case law of the ECJ. The Gilly
22

 decision makes it clear that double taxation agreements 

concluded between Member States is not the only and sole means of eliminating economic 

double taxation.
23

 Furthermore, he argues, the Saint-Gobain case illustrates the primacy of 

EU law over international tax treaty law.
24

   

 Genschel and Jachtennfuchs also argue that the unanimity rule and the denial of the 

EU of its own tax resource do nothing to preserve the fiscal sovereignty of Member States 

and may in fact contribute to its loss.
25

 Moreover, the disparity in taxes between Member 

States represents the single biggest threat to the common market.
26

 This is reinforced by the 

fact that the ECJ is forced to discount the broad fiscal policy arguments put forth by Member 

States because the ECJ’s mandate on tax law only extends to matters affecting the common 

market.
27

 The EU’s model of making all tax policy issues a national concern means that no 

aspect of tax policy can ever be an ECJ concern – not even in the pursuit of protecting tax 

sovereignty.   

A further consequence of the unanimity rule, as explained by Genschel and 

Jachtennfuchs, is that not only do tax laws take an inordinate amount of time to be passed; 

they also take an inordinate amount of time to change.
28

 The misfortune of this state of affairs 

was aptly illustrated with reference to the difficulty experienced in improving the VAT 

legislation.
29

 

With such wide inroads being made into the tax sovereignty of member states, such 

that the very product of such sovereignty – tax legislation (which is secondary to EU law) and 

tax policy (which cannot be considered by EU institutions like the ECJ) – is essentially 

meaningless at EU level, the question remains whether the tax sovereignty of Member States 

exists in name only.  

2.2.2. Tax policy decisions now made by the ECJ 

Genschel and Jachtennfuchs argue that while the unanimity rule leaves the legislative 

bodies of the EU hamstrung in their inability to reach consensus on EU tax policy decisions, 

such decisions are continuously being made by the ECJ.
30

 The unanimity rule further 

confounds the process as lack of consensus prevents the legislator from reacting to judicial 

decision-making as any legislator would in a national setting – by making new laws that 

would shape the way forward as intended and properly weighed by a body suited to making 

such decisions.
31

  

The institutional framework of the EU has created a tax policy gap – EU legislators 

are not making tax policy decisions because of the high bar of unanimity.
32

 This creates a 

vacuum that needs to be filled in order to ensure the functioning of the common market. This 

                                                           
20

 Ibid. 
21

 Ibid. 
22

 Case C-336/96 Gilly v Directeur des Services Fiscaux du Bas-Rhin (ECJ 12 May 1998). 
23

 Vanistendael (n 18) 94. 
24

 Ibid. 
25

 Genschel and Jachtenfuchs (n 16) 307. 
26

 Ibid. 
27

 Ibid. 
28

 Ibid, 308. 
29

 Ibid. 
30

 Ibid. 
31

 Ibid. 
32

 Graetz and Warren (n 3) 1190. 
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space is now filled by ECJ jurisprudence.
33

 Graetz and Warren argue that the ECJ is making 

tax policy as it applies the prism of non-discrimination to the tax cases before it. The 

difficulty in this lies in the fact that the ECJ decisions considered collectively seem 

disjointed, arbitrary and rigid.
34

 Even more problematic is that the tax policy elements 

emerging from the ECJ decisions often conflict with the decisions encapsulated in the 

legislative processes of the Member States and in their bilateral treaty negotiations.
35

 

The effect of such jurisprudence on Member States is quite significant. Member States 

are now decidedly restricted in the way they structure their domestic tax systems.
36

 The veto 

power Member States have in the Council to prevent an EU institution from imposing tax 

laws in its territory does not apply to the ECJ.
37

 The ECJ has eradicated swathes of tax 

legislation in a number of cases over the years.
38

 Certain ECJ jurisprudence
39

 has also given 

rise to the argument that the ECJ may now require Member States to consider the tax position 

of another Member State when making its domestic tax laws
40

 – the very obligation tax 

sovereignty is meant to exclude. 

The sum effect of the ECJ jurisprudence in tax cases is that Member States are now 

severely restricted in their ability to stimulate their domestic economies with tax policy 

decisions.
41

 

2.2.3. Redistributive work of the EU escapes notice 

An important aspect of any regional integration endeavour is to ensure that the 

economic conditions of the states involved remain fairly similar. It is no different with the 

EU. In this regard, the EU has established the Regional Development Fund which is meant to 

serve this purpose. However, over and above this grant, the EU’s involvement and influence 

in the general redistributive effect of tax legislation within Member States has largely gone 

unnoticed.
42

 Genschel and Jachtennfuchs note that while Member States may levy taxes, the 

EU often defines the content of such taxes.
43

 

Such inattention can play havoc with the political stability of any state, particularly as 

it is becoming more common for politicians to promise their voters tax policy reforms that 

contradict EU law.
44

 

2.2.4. Regional integration is not complete 

Some are of the opinion that regional integration in the EU is incomplete.
45

 Jacquet 

believes that is because of the absence of cohesion in EU economic policy.
46

 He argues that 

                                                           
33

 Michael J. Graetz and Alvin C. Warren Jr, ‘Dividend Taxation in Europe: When the ECJ makes tax policy’ 

(31 August 2007) Public Law Working Paper No. 143, Yale Law School, <http://ssrn.com/abstract=1011155> 

accessed on 10 May 2014. 
34

 Ibid, 30. 
35

 Ibid, 48. 
36

 Graetz and Warren (n 3) 1226. 
37

 Ibid, 1194. 
38

 Claudio M. Radaelli and Ulrike S. Kraemer, ‘Governance Areas in EU Direct Tax Policy’ (2008) 46 Journal 

of Common Market Studies 315, 322. 
39

 Case C-446/o3 Marks & Spencer plc v. Halsey (ECJ 13 December 2005); Case C-319/o2 In re Manninen 

(ECJ 7 September 2004). 
40

 Graetz and Warren (n 3) 1221. 
41

 Ibid, 1225. 
42

 Genschel and Jachtenfuchs (n 16) 306. 
43

 Ibid, 294. 
44

 Ibid, 307; EurActiv, ‘Eurogroup dismisses French proposal to cut VAT on fuel’ (3 June 2008) < 

http://www.euractiv.com/euro/eurogroup-dismisses-french-proposal-cut-vat-fuel/article-172950>  accessed on 

10 May 2014. 
45

 Joaquin Roy and Roberto Dominguez (eds), The European Union and Regional Integration: A Comparative 

Perspective and Lessons for the Americas (University of Miami, European Commission 2005), p. 7; Pierre  

Jacquet, “Regional Economic Integration: The European Model”, 5 Journal of International Economic Studies 2 

(2001), p. 3. 
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the necessary interaction between fiscal and monetary policy at EU level is lacking.
47

 

Moreover, when it comes to the planning and implementation of economic policy the EU 

needs a culture of co-operation if complete integration is to be achieved.
48

 

2.3. Lessons to be learned from the EU model 

2.3.1. A unanimity rule is not advisable 

The unanimity rule in the EU was put in place to protect the tax sovereignty of 

Member States. However, as was argued above, it is doubtful whether this rule has fulfilled 

its function. Instead, the rule has made it near impossible to introduce new tax laws and those 

that are introduced, cannot easily be changed. The effect of the rule on tax law within the EU 

then is to make the existing law rigid, inflexible and moribund.  

It is recommended that the EAC learn from the EU experience and consider 

alternatives to a unanimity rule when considering the voting weight to be attached to tax 

matters. Perhaps, a significant level of acceptance as opposed to an absolute level of 

consensus would be a more workable solution. 

2.3.2. Central government needs its own tax 

The decision to deny the EU its own tax is problematic. The assignation of taxes such 

as corporate income tax and progressive individual income tax to the EU may have a 

stabilising effect on the region.
49

 The removal of these taxes from the Member State level 

should, at the very least, see a decline in the rampant tax competition currently prevalent 

between Member States. The competition levels between member states in the EU has been 

categorised as the strongest in the world.
50

  

From an EAC perspective, it would not be advisable to have too strong levels of 

competition between the constituent states. While there are benefits to competition, the 

delicate beginnings of the EAC tax mechanism would survive more readily without the 

sustained pressure of inter-state competition. 

2.3.3. Transparency is important 

As noted above, the EU is more deeply involved in the tax policy-making decisions of 

Member States than most realise. Moreover, the redistributive effect of such EU involvement 

is often under-reported or completely ignored by Member States until a political promise is 

thwarted.  

The EAC can scarcely afford such miscommunication. It is therefore essential that the 

functions and responsibilities of each level of government is clearly determined at the onset 

so as to avoid any political unrest arising from legislative gaps in command.  

 

3. India 

India is of interest because as a developing state it has implemented a system of fiscal 

federalism in the face of a number of adverse conditions. While the system itself is not 

without its problems,
51

 the design of the federal system has great potential to be successfully 

implemented on a smaller scale such as in the case of the EAC. 

3.1. System 

                                                                                                                                                                                     
46

 Jacquet (n 45). 
47

 Ibid, 6. 
48

 Ibid, 7. 
49

 See Jorge Martinez-Vazquez, Charles McLure, and Fancois Vaillancourt, ‘Revenues and Expenditures in an 

Intergovernmental Framework’ in Richard M. Bird and Francois Vaillancourt, Perspectives on Fiscal 

Federalism (The International Bank for Reconstruction and Development/The World Bank 2006) 16. 
50

 Philipp Genschel, Achim Kemmerling and Eric Seils, ‘Accellerating Downhill: How the EU Shapes 

Corporate Tax Competition in the Single Market’ (2011) 49(3) Journal of Common Market Studies 585, 595. 
51

 Livemint, ‘India’s growing troubles of federalism’ (13 November 2013) < 
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accessed on 10 May 2014. 



FISCAL FEDERALISM AND THE EAC | AFTON TITUS  7 
 

 
© 2014 The Author | AICLEP © 2014 FLE Learning 

All taxes are collected by the Central Government and distributed amongst India’s 28 

States and 7 Union territories.
52

 The Central Government and the States each have a portfolio 

of taxes from which they draw their respective tax revenues. Article 246 of the Indian 

Constitution demarcates the relevant taxing powers of the Central Government and the States. 

The Article refers to lists contained in the Seventh Schedule which separate the taxes 

operated by the different tiers of government. The Central Government and the States do not 

share overlapping taxing rights.
53

 However, this has not prevented significant overlapping in 

the tax system nonetheless.
54

  

The taxes administered by the States encompass taxes that relate to a specific region or 

relate to regional consumption.
55

 These taxes include: direct taxes on agricultural income and 

land; taxes on mineral rights; taxes on vehicles; sales taxes on all goods except newspapers; 

excise duties on alcohol and certain other goods; taxes on the sale of electricity; and luxury 

taxes.
56

 

On the other hand, the taxes administered by the Central Government encompass taxes 

that are vulnerable to manipulation through taxpayers’ relocation, taxes that bear no relation 

to the taxpayer’s place of residence, and bear national importance.
57

 These taxes include: 

corporate income tax; custom and excise duties on most goods; and tax on income other than 

income from agriculture.
58

 

The Central Government bears the burden of distributing revenues to the States so that 

some may maintain their level of service delivery while others require more of a share to 

improve their levels.
59

 The manner in which this is done by pooling all Central Government 

taxes from which a share is to be distributed to the States.
60

 This share is to take the form of a 

predetermined fixed percentage as determined by a body independent of the Central 

Government, the ‘Finance Committee’.
61

 This Finance Committee sits periodically and is 

meant to represent each of the States.
62

 The fixed percentage has varied over the years from 

24% to 29.5% of taxes collected.
63

 States have called for this percentage to be increased to 

between 33% and 50% of the gross proceeds of collected taxes.
64

  

The Finance Committee is further to decide upon the proportion in which this fixed 

percentage is to be distributed amongst the States.
65

 Over the years, criteria have developed to 

enable the Finance Committee to make this decision with a view to redressing the 

development imbalances between States. These criteria mainly fall into two categories: a) 

determining the extent of the State’s need, encompassing criteria such as the State’s 
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population and distance of per capita income; and b) determining the level of the State’s 

performance in the fiscal system as measured by its tax effort and fiscal discipline.
66

  

3.2. Issues 

India’s system is not without its problems, however. These issues are as follows: 

3.2.1. Lack of representation of States 

The President in consultation with the Cabinet forms the Finance Committee and the 

members thereof. The States are not involved at all in this process.
67

 Neither do the States 

have a voice in the terms of reference of the Finance Committee or in any decision made by 

the committee.
68

 It becomes difficult then for the States to have their concerns heard and 

addressed by the Finance Committee. 

3.2.2. Severe vertical imbalance  

Vaishnav argues that the fiscal federalism implemented in India has led to severe 

vertical imbalances between the Central Government and the States.
69

 The States bear the 

bulk of the expenditures but receives little revenue to enable it to carry out its functions.
70

 

Kumar Pant also notes that Indian States’ expenditure-to-revenue ratio exceeds that of most 

other fiscal federations.
71

 As a result, many of the States are heavily dependent on transfers 

from the Central Government.
72

 Vaishnav postulates that perhaps States would depend less 

on the Central Government if States were given a forum to exchange ideas inter-state and in 

so doing, innovate their own solutions to their expenditure needs.
73

 

Another proposal that may break the overwhelming State dependence on Central 

transfers is that proposed by Kumar Pant.
74

 She argues that the Centre should move away 

from its current focus on only one aspect; namely, social development, in determining the 

recipient of Central transfers.
75

 Instead, the Centre should focus its transfers on assisting 

States in achieving a much broader aim such as the meeting of the States’ Millennium 

Development Goals.
76

  

3.2.3. Criteria used in determining States’ share  

Each Finance Committee attaches a different weighting to the criteria in determining 

the tax revenue share to be allocated a State.
77

 Moreover, Kumar Pant argues that the 

formula-based approach to transfers from the Central Government to the States is weighted 

favourably towards backward, lesser-developed States.
78

 Long-term fiscal goals become 

difficult to meet then as the criteria determining a State’s share in taxes is often shifted. 

3.2.4. Strict separation of taxing rights and evasion 

Rao and Sen note that despite the separation of taxing powers between the Central 

Government and the States, an overlapping of tax bases is still apparent.
79

 This has occurred 
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<http://caravanmagazine.in/perspectives/more-equal-union> accessed on 10 May 2014. 
70

 Ibid. 
71

 Kumar Pant (n 52). 
72

 Vaishnav (n 69). 
73

 Ibid. 
74

 Kumar Pant (n 52). 
75

 Ibid. 
76

Ibid; The Millenium Development Goals is a UN led initiative aimed at holding governments accountable for 

the achievement of certain aims, such as the eradication of extreme poverty. See < 

http://www.in.undp.org/content/india/en/home/mdgoverview/>  
77

 Parkash and Raikhy (n 53) 134. 
78

 Kumar Pant (n 52). 
79

 Rao and Sen (n 54) 11. 



FISCAL FEDERALISM AND THE EAC | AFTON TITUS  9 
 

 
© 2014 The Author | AICLEP © 2014 FLE Learning 

particularly in the agricultural sector. While the States are empowered to tax agricultural 

income, the Central Government is entitled to tax all other income.
80

 This separation of 

taxing power has meant that a comprehensive definition of income is not possible, leaving 

scope for tax evasion and avoidance schemes.
81

 Rao and Sen suggest that ultimately, this 

distinction between the sources of income should be eliminated.
82

 

3.3. Lessons 

Certain recommendations may be made to the EAC in developing its model in light of 

the above issues: 

3.3.1. Importance of an independent body to determine tax matters 

It is important that the EAC form an independent body to determine the distribution of 

the taxes collected by the Central Government. This duty should not be left to the Central 

Government. This independent body should have its own resources and infrastructure. 

Furthermore, it is important that States are properly represented on this independent body so 

that a joint, unified approach to the progressive development of the region may be made. 

Finally, as was seen from the issues arising in India, it is advisable for the independent body 

to be a permanent body and not a transiently formed one.
83

 

3.3.2. Separation of taxing powers must bear tax bases in mind 

As far as possible, a comprehensive definition of income should be implemented so as 

to avoid tax evasion and avoidance schemes in this area. While the concept of separating 

taxing powers between the Central Government and the States is a viable one, care should be 

made that the tax base of such separate taxes are not artificially split. 

3.3.3. Addressing vertical imbalance 

The EAC should carefully consider the division of responsibilities between the 

Central Government and the States so as not to overburden the States as is the case in India. 

The EAC should also carefully consider whether the base of shareable taxes between the 

Central Government and the States, together with the States own source taxes, is adequate to 

meet the demands placed upon States. It is advisable if this evaluation process is done 

periodically. This review process should also take into account the fiscal discipline of the 

States so as to ensure that allocated taxes are not wasted. It would also be advisable for a 

forum to be established that would allow States to share ideas and best practices so that the 

cross-pollination of ideas may encourage other States to use more efficient means to 

administer and collect taxes. 

3.3.4. Criteria should be determined jointly 

The criteria used to determine the share each State is to receive from the pool of taxes 

collected by the Central Government is of critical importance to ensuring the stability of an 

integrated region. It is advisable for the EAC if the States and the Central Government 

determine such criteria jointly. Moreover, it is advisable if such criteria are not readily subject 

to change without appropriate representation being allowed from the States. 

 

4. CONCLUSION 

As a longstanding and large institution, the EU offers a great many lessons to the EAC. 

These include the implications of enforcing a unanimity rule; the effect of denying the 

Central Government its own tax source; and the importance of ensuring transparency in its 

operations. Ultimately, the EU provides the EAC with a model of the likely outcome were its 

constituent states to retain their tax sovereignty. It is doubtful whether the political climate in 
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the EAC can sustain a model representing a hands-off approach to taxation while 

implementing a very different mandate in practice.  

The Indian model is also of interest. India’s model of fiscal federalism offers lessons to 

the EAC such as the importance of an independent body to determine tax affairs; the 

implications of an untidy split between taxes and its corresponding tax base; the importance 

of addressing vertical imbalances; and the necessity of ensuring that States are properly 

represented in the governing process. Fundamentally, as a developing nation, the design of 

the Indian model may assist the EAC greatly in orchestrating its own federal system. 

The EAC stands at a pivotal position in its history. It is important that it carefully analyse 

the models of fiscal divisions available to it. The EAC may yet stand on the brink of 

developing a model from which the rest of the world may learn. 
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ABSTRACT 

The franchising contract is important in the commercial field. This contract provides 

several interests to the parties. The franchisor expands his business, reaches the target 

markets without incurring high costs, and distributes the goods or services in an organized 

specific method. Moreover, the franchisee benefits through the name and the experience of 

the franchisor. He is entitled to obtain the support from the franchisor in many aspects such 

as; marketing, administrative and technical. Moreover, the franchisee is more confident in the 

success rate of the project.  

The franchising contract has effects on both parties. The franchisor has got many 

obligations under this contract: materialistic obligations (deliver the documents, equipments, 

machines, supplies) and moral obligations (transfer the “know how”, technical support, and 

trademarks). The doctrine considers the obligation of the “know how” as a principal goal of 

the franchising contract. This article will analyze this obligation. 

 

Key Words:  Franchising contract, Franchisor, franchisee, commercial, moral obligation 

‘‘Know How’’. 

 

INTRODUCTION: 

The importance of the franchising contract is coming as a consequence of the 

economic growth, the technological development, the modern communication methods and 

the free trade in the world. The franchising contract is considered as a bilateral contract. In 

other words, this contract brings dual obligations to both parties: the franchisor and the 

franchisee. In this context, the effects of the franchising contract vary depending on the 

subject of the franchising contract.  

Consequently, as mentioned above, on one hand, the franchisor has the obligation to 

deliver the goods, documents, equipments, machines…etc. however, he obliges to transfer the 

“know how”, technical support, trade name, trademark and technical knowledge for the 

production of a particular product or distribution of its products or services to the franchisee. 

In addition, the franchising contract constitutes a manner of commerce through the gathering 

of resources and capabilities.  

The concept of the “know how”: 

The Franchising contract depends on the use of the franchisor’s name and trade mark 

by the franchise. The main concern of this contract is the “know how”. In this sense, some of 

the doctrine considers that under the franchising contract the franchisor transfers the “know 

how” to the franchisee
2
. However, the opinions of the doctrine differ when it approaches to 

the definition of the “know how”
3
.   
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In addition, although the “know how” is an important element
4
 in the technology’s 

contracts, nonetheless there are several definitions of this term, are still unclear and the lack 

of a private and independent legal system. Consequently, the jurisprudence and the doctrine 

endeavored to find a precise definition of the “know how”. In this sense, there are two 

concepts to the “know how”, the technical concept and the legal concept
5
.  

THE TECHNICAL CONCEPT OF “KNOW HOW”: 

According to this concept, the “know how” is defined in a strict manner. In other 

words, the “know how” confines on the Knowledge, technology industry and manufacturing 

operations only, without expanding to the other domains. In this context, the European 

Economic Association (EEA) considers the substance of the “know how” as a particular 

product or group of products in a specific part or the whole of the “know how”. In addition, 

the technical knowledge is indispensable for the manufacturing operations of the techniques 

and maintenance, the marketing of product and the elements of the “know how”.  

Furthermore, according to the International Chamber of Commerce (ICC) in 1961, the 

meaning of the “know how” is an essential practical knowledge for effective utilize of 

manufacturing practice and put it into practice to achieve industrial targets. 

It can be observed from the previous concept of the “know how” that the knowledge 

and the information of the product’s marketing are considered part of the “know how”. 

Moreover, some of the doctrine has considered the “know how” as a group of 

elements that covers the technical skill, expertise and knowledge and it's the art of a certain 

industry
6
. In same context, the “know how” is a set of knowledge that it is not registered 

however it used in the industry
7
. Additionally, the “know how” constitutes an economical 

value, the “know how” also permits the franchisor the right to monopolize it and exploit 

financially.  

In sum, it is remarkable that in one hand the strict concept of the “know how” faces 

criticism. Because this concept restricts the “know how” in the industrial domain only. In the 

second hand, we believe that the restriction of the definition of the “know how” is a defective 

idea especially the “know how” is relating with several areas such as the industrial, 

commercial, administrative and finance. Finally, the “know how” is a set of information, 

techniques and experiences, however if it did not reach the patent’s level, and that's where the 

“know how” will not be covered by legal protection. So in this case, the “know how” needs 

to be protected from counterfeiting, forgery, unfair competition and it is required to find a 

legal system to protect the “know how”, especially, as we mentioned above, the “know how” 

is in all areas of industrial, commercial, administrative, financial. 

THE LEGAL CONCEPT OF THE “KNOW HOW”: 

The doctrine poses another concept to the “know how"; it’s the broad concept (legal 

concept). In this sense, some of the doctrine defines the “know how” as all the technical 

information represents the richness technically and which is limited by the knowledge to a 

narrow circle of people. We observe that, this definition reflects the characteristics of the 
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“know how” through it represent richness technically which means originality and then 

confined to a narrow circle of people which means confidentiality. 

In addition, some part of the doctrine considered the “know how” that all technical 

information which has two advantages: it secret and give its owner an advantage over his 

competitor
8
.  Furthermore, there is a legal concept of the “know how” in accordance with a 

set of technological knowledge, practical, industrial and administrative which is new, 

transferable, confidential, maintained by the projects and it is not covered by patents
9
. 

Moreover, Dr. Alnahi defines the “know how” that ‘’all information or experience acquired 

regardless of related to the patent or not related to it.  The industrial investment should 

consider as a technical skill. The patent is not synonymous of the invention; but it is 

independent. Controversy, the patent may be accompanied with the invention and without 

contradiction between the two. In other words, the patent is restricted to the description 

Invention and statement specifications’’
10

.  

In conclusion, we can detect from the above definitions that the legal concept of the 

“know how” is not limited in the industrial side only; however the “know how” covers all of 

domain such as commercial, administrative and Finance. Additionally, the broad concept is 

appearing the characteristics of the “know how” for example: confidentiality, conformity, 

originality, and transferability. Moreover, the doctrine is trying to enlarge the concept of the 

“know how” because sometimes the “know how” is not registered as a patent, so they try to 

situate a legal system to protect the “know how” from unfair competition. Finally, the legal 

concept connects between the “know how” and Industrial and commercial secrets. In fact, 

there is a difference between them. In other words, the technical the “know how” is widely 

transferable. However, the industrial secret is transmitted in the narrow limits and it did not 

exceed the company that is owned by the subsidiaries. 

 

CHARACTERISTICS OF THE “KNOW HOW”: 

As mentioned above, there is not a precise definition of the “know how”. In this 

regard, there are several characteristics of the “know how”, like its confidentiality, 

conformity, originality, and transferability
11

.  

Hence, these characteristics are essential on the “know how” to be effective. 

-Confidentiality of the know how: 

The confidentiality of the “know how” means that there are a few people to be 

acquainted with the information of it in a particular activity. As a result, the partial 

confidentiality is required and it is not the absolute confidentiality
12

. In addition, when the 

commercial projects and institutions acquired the “know how”, they try to keep it in a secret 

manner and without announcing it to others. In this regard, under the partial confidentiality of 

the “know how”, the franchisor would not declare the “know how” to the franchisee unless he 

demands from the franchisor to obtain the “know how” and pay of the price. 

Moreover, the partial confidentiality of the “know how” is not limit on scope to the 

people only, but it is cover as well the object and aim of innovation
13

. In other terms, the 

confidentiality could relate to new object but their elements are already declared
14

.  
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In conclusion, it is remarkable that the “know how” did not require the absolute 

confidentiality
15

, so the franchisor would declare the “know how” to the franchisee in 

condition of he did not disclosure of secrets of it to others
16

. Additionally, the secrets 

information could be acquire by some projects, however this information is not 

acknowledged to all projects in same commercial activity
17

. In other words, we have to take 

into consideration: the broad concept of confidentiality and also there is not many competitor 

projects obtained it. Consequently, if the confidentiality of the ‘’know how’’ is declared on 

public, it will lose its significance in the commercial domain. 

Conformity of the ‘’know how’’: 

It is essential that the “know how” contains: all documents, the technical methods, 

explanations, data and instructions
18

. In this sense, the franchisor obliges to prepare and 

transfer know how, so the franchisee could fully understand it
19

.  

Moreover, the franchisor obliges to deliver the documents, designs and the whole 

indispensable information, so the franchisee could entirely be aware of the “know how”. In 

fact, the transfer of the explanations, data and instructions could insert it in the annex of the 

franchising contract. This transfer is possible as well orally when the franchisor visits the 

establishment of the franchisee
20

.   

Originality of the ‘’know how’’: 

This characteristic is important in the “know how” which means that the franchisee 

obtains an additionally and new value
21

. In the other word, the franchisee would have an 

advantage on his competitors
22

. In this sense, the absolute originality is not required but it is 

only exigent the partial originality
23

.  

It is remarkable that the originality was in the past restricted in the literary and artistic 

domain. Therefore, the concept of the originality modifies in the present to the general 

concept; which is participating with the addition importance to the innovation. In other word, 

the concept of the originality place in the commercial transactions especially in the activity of 

franchisor under the franchising contract. 

In sum, in one hand, some of the doctrines considered the originality of the “know 

how” fundamental, so in case of the failure of originality, the “know how” loses the effective 

in the commercial transactions. On the other hand, another part of the doctrine found that the 

important characteristic is the confidently of the “know how” even if it declared to the 

franchisee but in condition the transfer the “know how” constitutes an advantage to the 

franchisee face his competitors
24

.  

                                                                                                                                                                                     
14

Yaser Sayeed Alhadidi, The franchising contract, Comparative study, 2006, p: 109-112.  
15

 See in this sense, Dominique Baschet, Ibid, 691,692. 
16

 See in this context, Hossam Eldin Abdulgani Alsageer, The protection of confidentiality and the challenges 

faces pharmaceutical industry in the developing Countries, (Dar Alfiker academic Publisher 2003 ) 23 and 

following. 
17

 Yasser Sami Qarni, “The role of franchising contract in transfer know-how” (2005) 160, Cairo University. 

Faculty of Law 
18

 Naeem Mgabgab, The franchise, (Elhalabi Publisher2009) 91. 
19

 Yaser Sayeed Alhadidi, Ibid  96 and following. 
20

 See in detailed, Hamdi Barood, ‘’The franchising contract’’ (2008) 822 and following, Journal of Islamic 

University, Volume 16. 
21

Mohammed Mohseen Ibrahim Alnajar, The franchising contract, Study on the transfer of the know-how, (Dar 

algamiah Algadidah publisher 2001) 337. 
22

 Saleh Abdulkarim Ibrahim Alsawi, The franchising contract, Comparative study ( Law and Economy Library 

2013)  72 and following . 
23

, Hossam Mohammed Essa, Ibid, 135. 
24

 See in this context, Jalal Wafa Mohamadin, The idea of know- how and the legal basis to protect it, (Dar 

Elgamma Elgadida publishing 1995) 37 and following; see also, Yaser Alhadidi, Ibid, 113 , 114. 
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Transferability of know how: 

As mentioned before, the franchisor’s obligations divide in two categories: 

materialistic and moral obligations. The “know how” is considered as a moral obligation.  In 

this regard, although the “know how” is coming in material moulding as designs, photos; 

know how still a moral obligation.   

In addition, the World Trade Organization (WTO) admits that know how could be an 

object of financial rights. Moreover, the doctrine and judiciary are recognizing the economic 

value of the “know how” in a condition of the possibility to transfer it between the 

commercial projects
25

. Consequently, the “know how” constitutes an important element of 

the franchisor capital. Furthermore, the “know how” could transfer widely contrary to the 

industrial secret
26

.  

It is remarkable that the possibility to transfer of the “know how” is happening by the 

franchisor in several manners, like for example: orally, training courses, workshops, in 

writing, transfer the documents in detailed (the bible) and the instructions. In this sense, the 

Court of Appeal of Paris decide that the bible covers the explication and abbreviation of 

transfer the “know how” to the franchisee
27

.    Moreover, the franchisor should transfer the 

“know how” to the franchisee from the beginning of the contractual relationship. In other 

word, if the franchisor transferred the “know how” after long term, that’s will affect the 

franchisee’s success. In same cadre, the Court of Appeal of Paris 1989 found that the 

franchisee contested on the transfer of the “know how” because the franchisor breaches the 

franchising contract especially the franchisor did not clearly transfer the “know how” to the 

franchisee and he transferred it after long time
28

.  

Finally, the transfer of the “know how” to the franchisee exigent that the franchisor 

obliges to transfer the positive and negative experiences, so the franchisee will be able to 

benefit from it and he could achieve success in his activity
29

.  

 

CONCLUSION: 

This article has come out with the following results and recommendations. 

Results: 

 We have studied the obligation of the franchisor ‘‘Know How’’ under the franchising 

contract. The franchising contract is of a major importance in the commercial field. 

This contract provides many benefits to the franchisor and the franchisee. Firstly, the 

franchisor, he could increase his trade and arrive at the target markets without 

incurring high costs
30

. Secondly, the franchisor will be able to distribute the goods or 

services in an organized specific manner
31

. Thirdly, the franchising contract presents 

several benefits to the franchisee through the name and the experience of the 

franchisor. Furthermore, the franchisee is entitled to find the support from the 

franchisor. 

                                                           
25

 See in this context, yossef abdulhadi Alaqyabi, The legal system of the technology transfer contracts in 

Private International Law, (1989) 136. 
26

 Mahmoud Alkilani, Ibid,104. 

 
27

 Court of Appeal of Paris, 20 December, 1995, Dalloz Affaires, no.9 to 29 February 1996, Chamber on 7.1, p: 

268; see also in same context, Court of Appeal ofDijon, 10 october 1990, PA21 December 1990. 
28

 Court of Appeal of Paris, 10 of March 1989, GAZ, PAL.1980, P: 544.  
29

 See in this context, (Court of Appeal of Versailles) 11 February 1994. 
30

 Suliman Mostafa HABIB, The investment in the franchising contract, (Dar Althaqafah 2008) 37 and 

following; see also Fayez Naeem Radwan, The franchising contract, (Alhussin publisher 1990) 15.    
31

 Mahmoud Ahmed Alkandry, ‘’The practical problems face the franchising contract’’ (2000) 1,2 Kuwait 

University .Journal of faculty of law,  
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 The franchisor obliges under the franchising contract to deliver the documents, 

equipments, machines and supplies (the materialistic obligations); he obliges also to 

transfer the “know how”, technical support and trademarks (the moral obligations). It 

has been found that the objective of the franchising contract is the transfer of the 

‘’know-how’’
32

.  

 It has been found that the most important obligation on the franchisor is the “know 

how”. In this sense, the doctrine considers this obligation as a principal goal of the 

franchising contract. This article analyzed the concept and the main characteristics of 

the moral obligation of the franchisor “know how”. 

 In the jurisprudence the concept of the “know how” did not have a specific definition 

yet. Therefore, this article investigated the key characteristics of the “know how”, like 

its confidentiality, conformity, originality, and transferability. 

 There are two concepts to the “know how”, the technical concept and the legal 

concept. According to the first concept the “know how” is defined in a firm method. 

In other words, the “know how” limits on the Knowledge, technology industry and 

manufacturing operations only. However, the second concept to the “know how” 

considers it as all the technical information represents the richness technically and 

which is limited by the knowledge to a narrow circle of people. 

 The strict concept of the “know how” faces several criticisms. Because this concept 

restricts the “know how” in the industrial field only. And also we consider that the 

restriction of the meaning of the “know how” is an imperfect idea especially the 

“know how” is involving with several areas such as the industrial, commercial, 

administrative and finance. 

 It was found that the confidentiality of the “know how” means that the partial 

confidentiality and it is not the absolute confidentiality. It is not also limit on scope to 

the people only, but it is cover as well the object and aim of innovation. 

 It was notable that the originality was in the past limited in the literary and artistic 

field. Hence, the concept of the originality changes in the present to the general 

concept; which is relating with the addition significance to the innovation. In other 

word, the concept of the originality situate in the commercial transactions in particular 

in the activity of franchisor under the franchising contract. 

 It was remarkable that the “know how” should be transferability. In this sense, the 

franchisor should transfer the “know how” to the franchisee from the beginning of the 

contractual relationship. The franchisor obliges to support the franchisee through the 

transfer the “know how”.   

Recommendations: 

 The franchising contact is an important in the legal and economical domain. It is 

recommended to take into consideration the legal concept of the “know how” because 

it is not limited in the industrial filed only; but it also covers the “know how” in all of 

domain such as commercial, administrative and Finance. Moreover, the wide concept 

is appearing the characteristics of the “know how” for example: confidentiality, 

conformity, originality, and transferability.  

 It is recommended that the international and internal commercial companies should 

rely on the franchising contract in their commercial transactions. Especially, this 

contract provides several advantages to the both parties and to the economic growth in 

the countries.   

                                                           
32

 Lobna Omar Masqawi, The franchising contract, (Bazaralketab publisher2012), 124 and following; see also 

Hossam Eldin Alsogir,  Seminar of WIPO in Intellectual Property, Oman 2004, 7. 
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 It should be expanded the concept of the “know how” because sometimes the “know 

how” is not registered as a patent, so it is important to situate a legal system to protect 

the “know how” from unfair competition and to protect the customers.  

 It is essential to take into account that the legal concept which connects between the 

“know how” and Industrial and commercial secrets. In fact, there is a difference 

between them. In other words, the technical the “know how” is widely transferable. 

However, the industrial secret is transmitted in the narrow limits and it did not exceed 

the company that is owned by the subsidiaries. 

 It is highly suggested that the judiciary be aware of the franchising contract. The 

judiciary should be firm in case of breach of this contract because the breach causes 

many negative results in the commercial life.  

 It recommends legislating laws related to the franchising contracts.   

 It is recommended to establish a foundation, association and organization related to 

the franchising domain.
33
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A RISK-BASED APPROACH TO COMBATING MONEY LAUNDERING IN 

SOUTH AFRICA: CHALLENGES TO BANKS IN IMPLEMENTING FICA 

STANDARDS 
Hawaou Tchaibou

1
 

 

ABSTRACT  

The continue effort to fight against the phenomenon of money laundering has lead the 

Financial Action Task Force (‘FATF’) to adopt the risk-based approach as a general and 

underlying principle of all AML systems. This approach requires countries and particularly 

banks to identify, assess and understand the risks of money laundering that they face, and to 

take effective action to manage and mitigate these risks. Although the FATF recommends 

that banks implement a risk-based approach within their organisations, this paper has found 

that South Africa is still lagging behind in this regard. The Financial Intelligence Centre Act 

38 of 2001(‘FICA’) failed to include a clear provision pertaining to the risk-based approach. 

This omission created a legal vacuum in the South African AML regime, and as a result, the 

adoption of the risk-based approach has become challenging for South African banks that 

wish to implement it.  

Keywords: Risk-based approach; Risks of money laundering; Financial Action Task 

Force; Financial Intelligence Centre Act 38 of 2001; CDD measures. 

INTRODUCTION 

The recent past has seen an overwhelming array of new AML measures formulated by 

international instruments in their fight against money laundering. These measures are 

designed to prevent banks from being used by criminals for money laundering activities. A 

cornerstone to these AML measures is the Know Your Customer (KYC)
2
 procedure which in 

it improve version is known as the Customer Due Diligence (CDD) measures.
3
 However, the 

increased risk of money laundering created inter alia by technological developments and the 

use of new methods of payment in the last decade have placed banks in a difficult position 

when it comes to performing the aforementioned AML measures. To reduce some of these 

difficulties faced by banks, the risk-based approach
4
 was introduced into the AML initiative 

by international organisations such as the Financial Action Task Force (FATF).
5
 The FATF 

                                                           
1
 Hawaou Tchaibou, Student in the Department of Mercantile Law at the University of South Africa, South 

Africa. Email : unisastuff@gmail.com 
2
The origin of the KYC procedure can be traced back in the early 1960s in the United States where it has a 

history in securities and investment regulation. Later, in 1988, the concept was used by the Basel Committee as 

a component of AML measures. 
3
David Chaikin, ‘Risk-Based Approaches to Combating Financial Crime’ in Navin Beekarry, Combating Money 

Laundering and Terrorism Finance: Past and Current Challenges (Edward Elgar Cheltenham 2013) 22.  
4
 The risk-based approach is understood as a process whereby risks of money laundering are identified and 

resources are allocated to manage and mitigate against the identified risks. 
5
The FATF is an independent international body established in 1989 at the Organization for Economic Co-

operation and Development (OECD) economic summit held in Paris. The FATF currently comprises 36 

members and 8 Style Regional Bodies (FSRBs) (see FATF-GAFI, ‘Countries’ <http://www.fatf-

gafi.org/countries/> accessed 27 June 2014. The purpose of the FATF is to develop and promote national and 

international anti-money laundering strategies. Its main tasks are to monitor members' progress in implementing 

measures to combat money laundering; to review money laundering trends, techniques and counter-measures, 

and to promote the adoption and implementation of its Recommendations by non-member countries (see The 

Commonwealth Secretariat, Combating Money Laundering and Terrorist Financing: A Model of Best Practice 
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specifically advises countries and particularly banks to consider developing a risk-based 

approach within their regulatory systems. This is also true for South Africa, a member of the 

FATF, as it has an obligation to comply with the FATF Recommendations.
6
 However, though 

South Africa tried to accommodate the FATF Recommendations, this article reveals that the 

implementation of the risk-based approach holds many challenges for South African banks to 

overcome when performing this measure. This article seeks to examine the nature of the legal 

obligation a risk-based approach would impose in general; identify legal challenges related 

with the implementation of the risk-based approach by South African banks; and explore 

possible reform measures to address such legal challenges. 

1. A risk-based approach to AML under South African law  

1.1. General   
Since 1993, South Africa enacted various legislations aimed at combating money 

laundering. These AML legislations are the Drugs and Drug Trafficking Act 140 of 

1992 (DDTA); the Prevention of Organised Crime Act 121 of 1998 (POCA); the 

Financial Intelligence Centre Act 38 of 2001(FICA); the Protection of Constitutional 

Democracy against Terrorist and Related Activities Act 33 of 2004 (PCDTRA). FICA 

is the main legislation because it outlines various administrative and preventive 

measures aimed at facilitating the detection and investigation of money laundering in 

South Africa.
7
 These measures are imposed on banks which have been given huge 

AML obligations.
8
 The specific AML obligations that are imposed on banks include 

among other the identification and verification of customer information.
9
 The 

customer identification and verification (‘CIV’) process is entrenched in section 21 of 

FICA. It is regarded as the most significant obligation imposed by FICA, because it 

constitutes the basis upon which other statutory obligations are built.
10

 The purpose of 

the CIV process is to enable banks to know the customer with whom they are doing 

business and to prevent money laundering from occurring within their organisations. 

However, the FICA is also supplemented by various auxiliary measures such as the 

Money laundering Control Regulations (FICA Regulations), the Exemptions issued 

by the Ministry of Finance and various Guidance Notes issued by the Financial 

                                                                                                                                                                                     
for the Financial Sector, the Professions and Other Designated Businesses 2

nd
ed (Commonwealth Secretariat 

London 2006) 20). 

 
6
South Africa became a member of the FATF in June 2003 (see FATF-GAFI, ‘FATF Members and Observers’ 

<http://www.fatf-gafi.org/pages/aboutus/membersandobservers/> accessed 18 April 2013). 
7
Izelde Van Jaarsveld, ‘Mimicking Sisyphus? An Evaluation of the Know Your Customer Policy’ (2006) 27 

Obiter, 228. 
8
Louis De Koker, ‘Money Laundering Control: The South African Model’ (2003) 6(2) Journal of Money 

Laundering Control, 168. 
9
FICA also provides further obligations such as obligation to keep record of transaction (section 22), and 

obligation to report suspicious and unusual transaction and cash transaction above the prescribed threshold 

(sections 27, 28, 29). 
10

Izelde Van Jaarsveld, ‘Aspect of Money Laundering in South African Law’ (unpublished LLD-thesis, 

University of South Africa 2011) 480; It is important to note that customer identification and verification 

requirement is not a new requirement under South African AML law. Before the enactment of FICA, banks 

were asked in terms of common law to identify and verify prospective customers who want to open bank 

accounts. This requirement was originally imposed on banks to exercise reasonable care in collecting the 

proceeds of cheques (See for instance KwaMashu Bakery Ltd v Standard Bank of South Africa Ltd [1995] 1 SA 

377 (D), Energy Measurements (Pty) Ltd v First National Bank of South Africa Ltd [2001] 3 SA 132 (W) and 

Columbus Joint Venture v ABSA Bank Ltd [2002] 1 SA 90 (SCA)). 
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Intelligence Centre (FIC)
11

 which assist with the interpretation and the practical 

implementation of the obligations contained in the FICA . 

1.2. The FICA framework and risk-based approach 
It is recommended that the risk-based approach should be used when performing the 

CDD measures.
12

 This is so because, the risk-based approach is, according to the 

FATF, a crucial element to an effective and efficient approach against money 

laundering.
13

 However, within the South African context, the requirement to use a 

risk-based approach is not contained in the FICA provisions itself because FICA 

framework is fundamentally based on a rule-based system.
14

 Nevertheless, the risk-

based approach finds application through the use of words in the Regulations such as 

“can reasonably be expected to achieve such verification” and “is obtained by 

reasonably practical means”. However, these phrases do not give a clear explanation 

of the concept of risk-based approach. To remedy these shortcomings, the Financial 

Intelligence Centre (‘FIC’) issued a Guidance Note
15

 in 2004 which define the extent 

to which the risk-based approach can be applied by reference to the wording of the 

FICA Regulations. Therefore, according to the Guidance Note, the phrases in the 

Regulations imply that the risk-based approach should be applied by banks when 

verifying the identity of their customers.
16

 In other words, these phrases require that 

the information or document used by banks in the verification process should 

reasonably be able to verify the relevant particulars of customers and should be 

practical to obtain.
17

 The application of this approach has a two-fold implication for 

banks. Firstly, banks must assess the money laundering risk. Secondly, banks must 

decide on the basis of their risk appraisal which methods to apply and what levels of 

verification are required. These methods and levels of verification should be 

proportionate to the risk assessed. This requirement marks a departure from the rule-

based approach. This is so because, banks are no longer allow to follow a “one-size-

fits-all approach” when they verify particulars of the customers.
18

 

However, even though South African banks try to accommodate the FIC 

guidelines regarding the application of the risk-based approach, the practical 

implementation remains challenging. These challenges lie in the implementation of 

the requirements imposed on them by the Guidance Notes under a risk-based 

approach. The challenges also occur when making appropriate decisions regarding the 

manner in which the risk-based approach should be applied, so as to conciliate the 

policy objective of the AML measures and the integrity of the banking system. 

                                                           
11

 The FIC is the Financial Intelligence Unit of South Africa established in terms of section 2 of FICA. 
12

 Recommendation 10 of the 2012 FATF Recommendations ‘International Standards on Combating Money 

Laundering and The Financing of Terrorism & Proliferation’ February 2012 <http://www.fatf-

gafi.org/recommendations> accessed 26 March 2013).. 
13

Interpretive note to recommendation 1.  
14

Louis De Koker, ‘Money Laundering and Terror Financing Risk Management of Low Risk Financial Products 

and Services in South Africa’ A Report Prepared for Finmark Trust May (2008) Centre for Financial Regulation 

and Inclusion, 20. 
15

FIC ‘General Guidance Note Concerning Identification of Client’ 

<http://www.irba.co.za/index.php/component/docman/doc_download/954-general-guidance-note-concerning-

identification-of-clients> accessed 26 March 2013). 
16

Regulation 21 of FICA Regulations. 
17

FATF-GAFI, ‘Guidance on Anti-Money Laundering and Terrorist Financing Measures and Financial 

Inclusion’ (2011) <www.fatf-

gafi.org/media/fatf/content/images/AML%20CFT%20measures%20and%20financial%20inclusion.pdf> 

accessed 26 March 2013 35. 
18

The one-size-fits-all approach is also referred to as rule-based approach. This approach required banks to 

comply with a set of rules and regulations irrespective of the underlying degree of money laundering risk. 
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Therefore, understanding the need to address such legal challenges, a 

discussion document containing a draft Amendment Bill to FICA was circulated for 

discussion in November 2013. In the document, implementation of the risk-based 

approach, as set out in the 2012 FATF Recommendations, was considered.
19

 Even 

though this document is still only a discussion document, the suggested changes to 

FICA warrant a brief mention of some of its provision in this paper. Nevertheless, the 

challenges enunciated above will be highlighted in the discussion that follows.  

2. Challenges related to the implementation of the risk-based approach  
There are many challenges related to the implementation of the risk-based approach in the 

South African context. The first challenge is revealed when it comes to conciliate the policy 

objective of the FICA exemptions with the application of the risk-based approach. The FICA 

Exemptions are the Exemptions which were passed by the Minister of Finance under section 

74 of FICA.
20

 The adoption of FICA exemptions was designed to ensure financial inclusion 

for South African citizens.
21

 These exemptions apply mostly to low-risk customers and 

smaller transactions.
22

 They were issued in order to provide a more simplified CIV 

requirement only pertaining to a customer who is opening his or her account.
23

 In fact, in 

terms of FICA and the FICA Regulations, banks are required to verify the address particulars 

furnished by their customers with information that is reasonably practical available and which 

can be expected to achieve verification.
24

 However, in reality, banks often experience 

difficulties with the verification of the residential address of certain of their customers, 

especially those living in informal settlements.
25

 To reduce the difficulties faced by banks, 

Exemption 17
26

 specifically relieved them under certain conditions, from the obligation to 

verify their customers’ residential address.
27

 However, the implementation of exemption 17 

has proved to be problematic to some extent. In fact, it appears that this exemption leads back 

to a rule-based system, instead of adequately facilitating the application of the risk-based 

approach. This is justified not only by the fact that South African banks have applied the 

exemption without consistently assessing the money laundering risk associated with 

customers or transactions that are considered to be low risk, but also because the exemption 
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20
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does not allow monitoring in respect of low risk situations.
28

 Nevertheless, monitoring as 

described above is a fundamental requisite for identifying suspicious transactions or money 

laundering activities. Therefore, in light of this, it was not surprising that FATF criticised the 

FICA exemptions when it conducted its first official evaluation of the South African AML 

system in 2003.
29

 In its evaluation report, the FATF recognised that some of the FICA 

exemptions do not comply with the FATF Recommendations, in that they fully exempt banks 

which should be subject to the FATF Recommendations from the entire CIV requirement.
30

 

The FATF considered that the application of these exemptions could significantly hamper the 

effectiveness of the CIV process
31

, hence constituting a possible obstacle to the proper 

implementation of the risk-based approach within the South African context. Therefore, the 

FATF advised that the amendment or reduction of the number of these exemptions should be 

undertaken. Consequently, the South African government responded by softening its position 

when it initiated the process of customer re-identification.
32

 

The second challenge is the limitation created by the application of the risk-based 

approach to the verification process only. In fact, as any enterprise, it happens that banks also 

face certain practical constraint on their daily activities. These constraints put banks in a very 

difficult situation when it comes to verifying the authenticity of the customer information 

provided. This is generally the case when the transaction conducted by banks is international 

in nature. For example, when a customer has entered into an agreement with another party 

who is situated abroad, the bank with which he is in a business relationship is generally 

unable to verify the underlying agreement between the customer and that party. This is what 

happened in one of the South African decision in Bredenkamp and Others v Standard Bank of 

South Africa Ltd and Another.
33

 In the present case, Bredenkamp is an international 

commodity trader who holds different bank accounts with standard bank. Standard bank 

terminate its contract with Bredenkamp after hearing that Bredenkamp is involved in illegal 

business activity. The matter went before the court which found that the international nature 

of the business carried out by Bredenkamp make it difficult even impossible for Standard 

Bank to sufficiently monitor Bredenkamp account activities and let alone to verify the 

underlying agreements between Bredenkamp and a third party.
34

 As Standard Bank was in an 

impossibility material to obtain documents to verify the authenticity of the information 

provided by OFAC, it could not reasonably use that information to conclude that 

Bredenkamp is in fact involved in illegal business activities and consequently to decide to 

terminate his contract. Ultimately, the reason provided by the court demonstrates how 

inconvenient it is to apply a risk-based approach to the verification procedure only.
35

 Even 

though, admittedly, the adoption of the risk-based approach to the verification of customer’s 

identity was the right approach in detecting money laundering, the methods used to verify the 

customer’s information can never be sufficient for banks to satisfy themselves that all the 
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transactions conduct by the customer will be legitimate at all cost (i.e. faultless verification 

cannot be achieved even though the verification process is undertaken using a risk-based 

approach).  

The third challenge identified is related to the risk assessment that banks have to conduct.  

It should be remembered that even thought banks are required to assess the risks of money 

laundering, the risk assessment as cornerstone of the risk-based approach can never be an 

exact science as most of the transactions conducted by the customer for the purpose of money 

laundering appear normal at the first stage.
36

 Therefore, when banks identify a customer or 

transaction as being of higher risk, it does not automatically mean that the customer or 

transaction is involved in money laundering activities. Similarly, a customer or transaction 

seen as low risk does not mean also that they are not involved with money laundering. 

Therefore, in the light of the foregoing, this paper submitted that the risk-based approach 

could have been reasonable and more beneficial to banks if it were to be applied to the 

overall CDD process as indicate in the FATF Recommendations. Since, it would allow banks 

to develop strategies to manage their customers effectively early in the first stage of the 

relationship when the customer introduced itself and during the course of the business 

relationship when the account is activate and is being run by the bank.  

The last challenge that banks have to deal with is the fact that the Guidance Note which 

gives a detail explanation of the risk-based approach is not legislation. It is only given for 

information purpose only.
37

 As such, the position of the guidance note as legal document 

imposing legal obligations on banks remains a debatable question. Therefore, the information 

it provides as regard the application of the risk-based approach is not sufficient to provide 

legal certainty and hence enable compliance by banks. Therefore, in the light of the 

foregoing, it is imperative for South Africa to revisit its legislations in order to be in line with 

international trend set by the FATF regarding the fight against money laundering.  

 

Specific issues to be addressed by South Africa to fully meet the FATF requirements. 
The prevention of money laundering is important for protecting banks against the 

potential risk that may affect their business activities. According to the FATF, this risk can be 

mitigate by applying the risk-based approach.
38

 The application of this approach should be 

within the CDD context.
39

 The risk-based performing of the CDD measures would enable 

banks to contrast CDD measures according to the risks that are posed by customers or 

transactions. This in turn entail the application of enhanced measures to higher risk situations 

and simplified measures to lower risk case.
40

 In addition to that, the performing of ongoing 

due diligence as part of CDD measures should be undertaken. This process would enable 

banks to monitor the account activities of the customer in order to detect suspicious activities 

or money laundering risks. However, FICA does not specifically permit banks to perform 

CDD measures let alone the performing of these measures on the risk-based approach. The 

fact that FICA does not encourage the performing of the overall CDD measures on the risk-

based approach implies ignorance of the importance of CDD process and the risk-based 

approach in the prevention or deterrence of money laundering. However, allowing the CDD 

measures to be performed on a risk-based approach would enable banks to be flexible in their 
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approaches to performing CDD measures.
41

 Flexibility entails a varying performing of the 

CDD measures according to the money laundering risks that are posed by customers. 

Therefore, in respect of these deficiencies, it is suggested that regulators should use the 

flexibility offered by the FATF Recommendations to design a risk-based approach that will 

be in line with the 2012 FATF Recommendations.  This means that South African regulators 

will need to conduct a ‘gap analyses of the FICA provisions and the Regulations thereto, and 

then match this against the new 2012 FATF standards.  A proportionate approach could 

primarily include incorporating the CDD measures into FICA and consider extending the 

risk-based approach to the whole identification and verification process.  Moreover, lower 

risk and higher risk scenarios, as well as enhanced CDD, simplified CDD, and ongoing due 

diligence, need to be determined. The suggested amendments will address the most 

concerning issues, including financial inclusion in South Africa, but will also considerably 

increase the benefits of FICA in terms of combating crime.  

Therefore, it is from this perspective that the discussion document that contained a draft 

Amendment Bill to FICA was circulated in November 2013 with the view of possibly 

amending certain provisions of FICA.
42

 The main objective of the reform is to move South 

Africa towards a full risk-based approach to compliance and to ensure alignment with the 

2012 FATF Recommendations. If the above prescribed amendments are to be implemented, 

they will not only improve the AML provisions of FICA, but will also ensure that FICA 

keeps pace with international provisions regarding the fight against money laundering. It is in 

this respect that the concepts of CDD measures
43

, on-going due diligence
44

 and risk-based 

strategies
45

 have been included in the draft Bill. The draft Bill also indirectly contains 

wording that indicates that compliance with the risk-based strategies enunciated in section 42 

of the Bill is mandatory, and highlights the issue of sanctions for non-compliance.
46

 This is 

because a bank that fails to implement the AML risk management and compliance 

programme in accordance with section 42 of the draft Bill will be guilty of an offence. 

However, even though risk-based strategies have been enunciated, this study concludes that it 

is not enough to warrant the effective application of the risk-based approach in the South 

African context.  The best way for South African regulators to promote the lucidity and 

precision of the newly adopted standard is to clearly include a section in the FICA in which a 

definition and clear explanation of the term ‘risk-based approach’, as indicated in the FATF 

is given. The latter term will be especially useful to the application of CDD measures by 

South African banks and to addressing money laundering risks more effectively. 

 

CONCLUSION 
From the examination of the South African AML regime, this paper found that the South 

African regulators did not take full advantage of the FATF risk-based approach. In particular, 

FICA does not expressly permit the application of the risk-based approach. The absence of 

express provisions in FICA leaves a vacuum in the South African AML law. The legal lacuna 

thus leaves South African AML not clearly identifying the criteria to implement the 

international acclaimed risk-based approach. As a result of this, the implementation of the 

risk-based approach presents a challenge to banks. 
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ABSTRACT 

Executive remuneration has been a contentious issue in the UK since the early 1990s. 

The lack of link between executive pay and company performance has been the shareholder’s 

concern. The law makes no provisions on how executive remuneration should be determine, 

rather it takes a corrective approach when executive pay levels are high through remuneration 

disclosure requirement, shareholder vote, and other remedies available to the shareholders. 

The effectiveness of the role of the law to influence executive remuneration pay setting is 

examined in this study. The study found that firstly, disclosure requirements tends to favour 

high executive remuneration levels. Secondly, shareholders are not using the voting powers 

vested on them to influence the remuneration setting process. Finally, the courts are reluctant 

to interfere in executive remuneration setting process. This indicates that the role of the law is 

unable to influence the pay setting process and curb excessive executive pay.  

 

Keywords: Executive remuneration, Remunerations disclosure requirement, shareholder vote 

 

INTRODUCTION 

Executive remuneration emerged a controversial issue during the early 1990s in the 

UK and has remained a prominent corporate governance issue today. Executives of privatized 

utility companies in the early 1990s received pay increases which were condemned by the 

public and the media as having no corresponding link to the performance of the company. 

This criticism came under headlines such as ‘Fat Cats in the Dock’.
2
 Two decades on, 

executive pay continues to be a prominent issue of corporate governance in the UK first, with 

executives receiving excessive pay packages with seemingly no corresponding link to 

company performance.
3
 Secondly, the pay gap between executives and average employee of 

the company continues to widen.
4
 In order to link executive pay with company performance 

or close the gap between executive pay and average employee pay, it is important for the pay 

setting process to be seen as effective and transparent. In analysing the role of the law in the 

determination of executive pay, this paper will be split into four parts. First, the evolution of 

the law on executive remuneration will be examined. Second, the disclosure requirement 

imposed by the Companies Act 2006 will be analysed. Third, shareholder voting rights on 

remuneration issues and its effectiveness will be discussed. Finally, other remedies available 

to the shareholder in cases of excessive remuneration will be examined. 

 

                                                           
1
 Ernestine Ndzi*, PhD Candidate, School of Law, University of Portsmouth UK Email : 

ernestine.ndzi@port.ac.uk; Co-Author :  Dr. Lee Roach, Principal Lecturer, School of Law, University of 

Portsmouth, UK  Email: lee.roach@port.ac.uk 
2
 Walter Bagehot, ‘Fat Cats in the Dock’ (The Economist, 4 March 1995) < 

http://www.highbeam.com/doc/1G1-16635923.html> accessed 23 November 2010. 
3
 Max Flint, ‘Why is Chief Executives’ Pay not Linked to Performance?’ (BBC News, 9 February 2012) < 

http://www.bbc.co.uk/news/business-16932043> accessed 18 October 2013. 
4
 BBC News, ‘Pay Gap Between Executives and Employees is ‘Widening’ (BBC News, 18 November 2013) < 

http://www.bbc.co.uk/news/business-24983761> accessed 9
 
January 2014. 

mailto:ernestine.ndzi@port.ac.uk
http://www.highbeam.com/doc/1G1-16635923.html
http://www.bbc.co.uk/news/business-16932043
http://www.bbc.co.uk/news/business-24983761


30 AICLEP 2014 |OXFORD 
 

www.flelearning.co.uk 
 

THE EVOLUTION OF THE LAW ON EXECUTIVE REMUNERATION 

When executive remuneration became an issue in the early 1990s, the 1985 

Companies Act provisions on executive remuneration was very limited. It required 

companies to disclose the emoluments of the highest paid director and chair. The disclosed 

remuneration was not broken down to base salary, benefit, bonus and pension, and did not 

identify the highest paid director and chair. This failed to provide shareholders with 

information on executive pay and difficult for them to build a coherent picture on executive 

pay. Due to this inadequacies the Greenbury Report was published that made 

recommendations on executive pay. The compliance with the recommendation of the report 

became a stock exchange listing requirement. The most important recommendation of the 

report was for companies to disclose more information on executive pay each year. 

Compliance with the report was voluntary and compliance rate was not impressive. The 

government further concerns on the rate of compliance on the report, led to the publication of 

the Director’s Remuneration Regulation Report 2002 (DRRR 2002). The DRRR introduced 

new provisions to the Companies Act 1985 which included s243B for companies to prepare 

each financial year a remuneration report to contain information specified in sch. 7A. Section 

241A required the remuneration report to be approved by shareholders (advisory vote) in the 

annual general meeting.  These provisions and more now contained in the Companies Act 

2006. Due to lack of uniformity and inconsistencies in the disclosure methods, and the 

shareholder pro-activism on remuneration issues, these provisions did not achieve the desired 

effect of curbing executive excessive pay. To strengthen these provisions the Enterprise and 

Reform Regulation Act 2013 added new sections to the Companies Act 2006. Companies are 

now required to disclose even more information on executive pay in a tabular form and the 

shareholders vested with a three-year binding vote on remuneration policy and an annual 

non-binding vote on the implementation part of the remuneration report. But how do these 

provisions of the law influence the pay setting process? 

 

DISCLOSURE REQUIREMENTS’ INFLUENCE ON THE PAY SETTING PROCESS  

Companies are required to disclose extensive information on executive remuneration 

with the details contained under the Large and Medium-Sized Companies and Groups 

(Account and Report) Regulation 2008 for quoted companies, and the Small Companies and 

Groups (Accounts and Director’s Report) Regulation 2008 for unquoted companies. The 

intention of the policy makers is to provide shareholders with detailed and adequate 

information on executive remuneration thereby encouraging transparency in the pay setting 

process. The shareholders are expected to use the disclosed information to make informed 

judgement on executive remuneration in the AGM. They can use the information to vote 

against the remuneration report or in favour of it. In the case where they vote against the 

report, the directors would have to review the remuneration policy, thereby influencing the 

pay setting process. 

Secondly, the directors of the company would have to be more diligent with their 

decision making when setting executive pay. This is because they are aware that the 

information would have to be disclosed and they have to make the pay setting process as 

transparent as possible to avoid shareholder refute. Disclosure requirements have also caused 

the directors to be concerned about potential liabilities arising from erroneous statements, 

thus making the directors to think very well about what they are disclosing and how they are 

disclosing it. Section 463 imposes liability on directors to compensate the company for loss 

suffered by it as a result of any untrue or misleading statements in the directors’ remuneration 
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report. This provision indirectly influences the pay setting process as the directors try to get 

the pay package right.  

However, the disclosure requirements have also had undesirable consequences on pay 

setting process and pay levels. The undesired effect of remuneration disclosure has been the 

effect of increasing pay levels rather than decreasing pay levels.
5
 Clarke et al

6
 study of 342 

company chairmen on London-listed companies of all sizes found out that half of the 

chairmen of UK companies were of the opinion that pay disclosure had resulted in an 

increase in pay levels. Due to the availability of information on executive pay, directors are 

able to compare their pay with those of their peers in other companies. This comparison has 

resulted in directors mounting pressure for a pay rise where they are paid less than their peers 

or threaten to leave the company to another that would pay them better. Due to the fear of 

losing and recruiting executives, companies may be under pressure to increase pay to retain 

and motivate their executives. This fear of losing executive emanates from the ‘assumption’ 

that executive talent pool is limited and company’s demand for quality executives is high. 

The executives are therefore using this opportunity to demand for more remuneration for 

their talent. However, a study by the High Pay Centre
7
 indicated that most executives are 

promoted from within the company meaning that increasing pay levels on the presumption of 

not getting a quality director is unjustifiable. 

 

SHAREHOLDER VOTING RIGHTS AND ITS INFLUENCE ON THE PAY 

SETTING PROCESS  

Shareholder voting on executive remuneration was introduced in the Companies Act 

1985(s 241A) by the DRRR 2002. But the vote was only advisory and companies were not 

compelled to act on its outcome. It was not until 2013 that the shareholders vote on executive 

remuneration was made binding. Although executive pay has been a contentious issue in the 

UK, very few companies between the periods of 2002-2013 saw their remuneration report 

voted down. Even though, the votes were advisory, most of the companies still acted upon the 

outcome of the votes to avoid the shareholder from voting against their re-election in the 

AGM.  

Between the periods 2002-2013, 22 companies saw their remuneration report voted 

down About 59% of these companies reacted to the shareholder remuneration votes. This 

result demonstrates that even though the shareholder vote was non-binding, companies still 

acted upon, consequently influencing the pay setting process of the company. Some 

companies still changed their remuneration policy even after the remuneration policy was 

approved. For example in 2009, the shareholders of Mark & Spencer’s voted against the re-

election of Louise Patten, the then chairman of the remuneration committee after the 

company saw 10.41% of votes cast against the remuneration report and 89.59% votes cast in 

favour of the remuneration report.
8
 This therefore implies that although shareholder votes 

were non-binding, it had a great impact on the remuneration setting process as the directors 

tried to avoid shareholder’s vote against their re-election in the AGM. 

CA s439A now requires companies to act upon the outcome of shareholder vote on 

remuneration issues. This implies that shareholders vote has a great potential influence on the 

                                                           
5
 Robert Clarke, Martin Conyon and Simon Peck, ‘Corporate Governance and Directors’ Remuneration: Views 

from the Top’ (1998) 9(4) BSR 21, 21. 
6
 ibid. 

7
 High Pay Centre, The Myth of Global High Pay Talent Market (High Pay Centre, 2013) 5. 

8
 Julia Finch, ‘Race Hots Up to Succeed Stuart Rose as Marks & Spencer’s Chief Executive’ (The Guardian, 9 

September 2009) < http://www.theguardian.com/business/2009/sep/09/race-for-rose-successor-hots-up> 

accessed 19 December 2010. 

http://www.theguardian.com/business/2009/sep/09/race-for-rose-successor-hots-up


32 AICLEP 2014 |OXFORD 
 

www.flelearning.co.uk 
 

pay setting process. However, shareholder voting on executive pay has not been impressive 

considering that the CA seems to be leaving the curbing of excessive executive pay entirely 

on the shareholders. This could be evidenced by the fact that executive pay is still a 

contentious issue as pay continues to increase (see Table 1 below) with most of the 

remuneration reports are receiving very high percentages of votes in favour of the 

remuneration report. The table below indicates executive pay increases between the periods 

2002-2013. 

Table 1: Executive pay increases between the periods 2002-2013 

Year  Percentage (%) increase of executive pay 

2002 23
9
 

2003 13
10

 

2004 16
11

 

2005 28
12

 

2006 37
13

 

2009 10
14

 

2010 55
15

 

2011 49
16

 

2012 12
17

 

2013 14
18

 

The table indicates continuous increase in executive pay within the period but how did 

shareholders vote curb the pay increases? The graphs below represents shareholder votes 

against the remuneration report of twenty-five companies of the FTSE 100, 2010. The 

twenty-five companies are selected from five different sectors: mining, financial, utility, 

pharmaceutical and retail sectors. These companies were chosen to demonstrate the fact that 

shareholder decent on remuneration report is very low as oppose to an expected high decent 

levels expected towards curbing excessive pay (see Figures 1-5 below). 

                                                           
9
 Julia Finch and Jill Treanor, ‘Britain’s Soaring Boardroom Pay Revealed’ (The Guardian, 2 October 2006) < 

http://www.theguardian.com/business/2006/oct/02/executivesalaries.executivepay4> accessed 22 December 

2010. 
10

 ibid. 
11

 ibid. 
12

 Julia Finch, ‘The Boardroom Bonanza, Vote: Are They Worth It?’ (The Guardian, 29 August 2007) < 

http://www.theguardian.com/business/2007/aug/29/executivepay2> accessed 22 December 2010. 
13

 Julia Finch, ‘The Boardroom Bonanza, Vote: Are They Worth It?’ (The Guardian, 29 August 2007) < 

http://www.theguardian.com/business/2007/aug/29/executivepay2> accessed 22 December 2010. 
14

 Julia Finch and Simon Bowers, ‘Executive Pay Keeps Rising Guardian Survey Finds’ (The Guardian, 14 

September 2009) < http://www.theguardian.com/business/2009/sep/14/executive-pay-keeps-rising> accessed 4 

January 2011. 
15

 BBC News, ‘FTSE 100 Executive Pay Rise 55% Survey Says’ (BBC Business News, 29 October 2010) < 

http://www.bbc.co.uk/news/business-11649789> accessed 3 January 2013. 
16
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accessed 3 January 2013. 
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2013. 
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Looking at the graphs above, it gives the impression that executive pay is not an issue in 

these companies due to the very low percentages of votes against the remuneration report, 

except for the pharmaceutical company that saw one of its companies (GlaxoSmithKline plc) 

remuneration report voted down. The low votes against the remuneration report mean that the 

shareholders will not be able to influence the pay setting process as they tend to approve the 

pay setting process most of the time. 

Some of the shareholders abstain from voting and therefore cannot influence the pay 

setting process. Shareholder abstention from voting could indicate shareholder unwillingness 

to be involved in matters of executive remuneration supporting the outcome of the first set of 

graphs above. Consequently, the desired outcome of influencing the remuneration setting 

process through shareholder votes would not be achieved. This therefore indicate that the 

policy makers would have to come up with other ways of getting the shareholders to be 

involved in the remuneration setting process, or find ways other than through the 

shareholders to influence the executive pay setting process.  

Figures 6-10 below represent the abstention levels versus votes against the 

remuneration report of five companies from the five sectors above. These five companies are 

not a representative of the sectors, but it is used to demonstrate the point that shareholder are 

not using the voting powers vested upon them to influence the executive pay setting process. 
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Although the graphs are not representative of the various sectors, they demonstrate the fact 

that shareholder abstention from voting is a common problem amongst the five sectors under 

study. This further supports the fact that shareholder are not using the powers vested in them 

and would therefore be unable to influence the pay setting process.  

 
These graphs echo the fear of many commentators in the past against giving shareholder 

voting powers on remuneration matters. As far back as 1992 Cadbury committee warned 

against shareholder voting on remuneration matters: 

The Committee has received proposals for giving shareholders the opportunity to 

determine matters such as directors’ pay at the general meeting, but does not see how 

these suggestions could be made workable. A director’s remuneration is not a matter 

which can sensibly be reduced to a vote for or against; were the vote to go against a 
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particular remuneration package, the board would still have to determine the 

remuneration of the director concerned.
19

 

Many academics shared the same sentiments as Cadbury that the AGM is not the 

place to discuss remuneration issues.
20

 It would be expected for shareholders to maximise the 

voting powers vested in them to curb excessive pay and influence the pay setting process 

because exorbitant pay represents a divergence of interest between the shareholders and the 

management, i.e. an agency cost. The number of voted down remuneration report, the graphs 

on shareholder vote against the remuneration report and abstention  vote indicates that in a 

majority of cases shareholders are simply not getting involved in executive remuneration. 

The question then is why? 

Quoted companies are required to disclose remuneration policy in a tabular form and 

remuneration figures in a single figure table.
21

 Shareholder voting on remuneration report in 

2014 AGMs has not seen any great change from the previous years. Two companies Kentz 

plc and Burberry plc saw their remuneration reports voted down by their shareholders. This 

shareholder activism is what is expected of more companies to curb excessive pay and 

influence the pay setting process. It demonstrates that adequate use of shareholder voting 

powers can influence the pay setting process in the determination of executive pay. However, 

in 2014 AGM, 72 companies of the FTSE 100 companies resolution on remuneration policy 

and annual reports saw over 95% votes in favour of the reports. This tend to support the fear 

expressed by commentators and past academics to the fact that shareholder may not be able 

to curb excessive pay and consequently would be unable to influence the pay setting process. 

BIS consultation paper on executive pay suggested that a 75% shareholder vote would have 

to be required in favour of the remuneration policy before they can be approved.  The 

purpose of these suggestions was to empower the shareholder to prevent reward for failures 

and not to decrease executive pay.  

However, the proposals were criticised by employers’ body the CBI  which warned 

that giving the shareholders too much voting rights might turn them into ‘micro-mangers and 

would make the day-to-day running of the managements’ business difficult. They also argued 

that giving the shareholders a 75% vote on remuneration policy would be damaging and 

would mean that the decision making about the company strategy would be in the hands of a 

minority of shareholders who may not represent the wider group of shareholders. Although 

this proposal was dropped, it does not seem like it would have had any impact as 72 

companies of the FTSE 100 companies had over 95% votes for on the remuneration report. 

The main aim of the binding votes on remuneration policy is to encourage better quality 

engagement between companies and shareholders at an early stage in the process of devising 

policy.
22

 The original proposals for shareholder vote to take place annually was watered 

down by BIS with the hope that allowing companies and shareholders the option of agreeing 

a three-year remuneration policy would encourage longer-term thinking on pay.
23
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Aspects of Corporate Governance (Gee Publishing, 1992) para. 4.43. 
20

 Example, A Griffiths, ‘Directors’ Remuneration: Constraining the Power of the Board’ (1995) LMCLQ 372, 

373. 
21

 Large and Medium-Sized Companies and Groups (Accounts and Reports) Regulation 2008, Sch. 8, Pt. 3, reg 

4-10. 
22

 BIS, Executive Pay: Shareholder Voting Rights Consultation (BIS, 2012)  para. 65. 
23

 Nick Thornsby, ‘Shareholders to get Binding Votes on Executive Pay under Cable Reforms’ (Liberal 

Democrat Voice, 21 June 2012) < http://www.libdemvoice.org/shareholders-to-get-binding-votes-on-executive-
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http://www.libdemvoice.org/shareholders-to-get-binding-votes-on-executive-pay-under-cable-reforms-29079.html
http://www.libdemvoice.org/shareholders-to-get-binding-votes-on-executive-pay-under-cable-reforms-29079.html


36 AICLEP 2014 |OXFORD 
 

www.flelearning.co.uk 
 

This deviation from the original proposal was supported by the Independent
24

 saying 

annual votes might destabilised management teams and encourage short-term thinking which 

will consequently affect the long term success of the company. Annual voting might cause 

shareholders to be more cautious about voting against pay schemes to avoid a destabilised 

management and thereby risking their investments in the company.
25

 This deviation from the 

original proposal has been criticised
26

 on the grounds that shareholder activism will be 

diluted in the long run and a three year remuneration report might be difficult for 

shareholders to understand what executives were paid annually and why. More worries were 

expressed that such votes may degenerate into a box-ticking exercise with shareholders 

voting on vague policies rather than specific deals.
27

 Furthermore, it was argued
28

 that the 

administrative costs involved in arranging an annual general meeting for the board to re-

submit a remuneration report that failed may cause shareholders to vote in favour of 

remuneration polices just to avoid the cost. These arguments tends to suggest that shareholder 

would be unable to influence the pay setting process as they try to cut the cost of additional 

meetings of the remuneration policy is voted down by them. If shareholder voting is unable to 

influence they pay setting process, what about other remedies available to the shareholders 

for executive excessive pay under the CA 2006? 

 

OTHER SHAREHOLDER REMEDIES ON EXECUTIVE PAY  

Shareholder are given remedies under the CA which if used could influence the pay 

setting process of executive remuneration which are derivative claim on breach of director’s 

duties and unfair prejudicial conduct. 

Derivative Claim 

The fiduciary relationship of the executive and the company precludes the executives’ 

entitlement to remuneration or profit making out of their duties while in office unless 

remuneration is properly authorised.
29

 The court will in very rare cases find executive 

remuneration excessive because the courts do not want the directors’ to be hauled to court at 

every given opportunity.
30

 The courts have also indicated that in most cases excessive 

executive remuneration will not constitute a breach of directors’ duties.
31

 In Smith v Croft
32

, 

Walton J. rejected the plaintiff’s contention that the directors’ salaries were excessive and 
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warned that in certain areas of business, such as the entertainment business, salaries were 

justifiable though far in excess of what could be earned in other professions.  

However, where there is a breach of director’s duties, the shareholder can seek relief 

through a derivative claim.
33

 Such claims must be brought only in respect of a cause of action 

arising from an actual or proposed act or omission involving negligence, default, breach of 

duty or breach of trust by a director of a company.
34

 Furthermore, the rule in Foss v 

Harbottle
35

 make it difficult for shareholders to bring derivative action on claims of excessive 

remuneration to court. The rule in Foss v Harbottle is set on the premise that a company is a 

separate legal entity, distinct from its owners and has corporate personality of its own.
36

 

Therefore only the company has the power to redress a wrong against it.  

However, under the common law shareholders could not bring a derivative claim on 

the company’s behalf unless it came under one of the four exceptions to the rule in Foss v 

Harbottle. The exception includes where the act complaint of was illegal or ultra vires, or 

where the act required special majority sanction, or where the members personal rights were 

infringed, or where the act constituted fraud on the minority and the wrongdoers were in 

control of the company. Shareholder could bring a claim of excessive remuneration under the 

exception that the act constituted a fraud on the minority shareholders of the company and the 

wrongdoers were themselves in control of the company.
37

 However, for the claim to succeed 

the shareholder would have to prove fraud on the minority and the fact that the wrongdoer is 

in control of the company. The proof of fraud by the shareholder makes any claim on 

excessive remuneration very difficult because executive remuneration determination is an 

internal board process for which the courts do not want to interfere in.
38

 

Unfair prejudicial remedy 
Shareholders are provided with the principal form of statutory protection of bringing 

an action in court for unfair prejudicial conduct under s 994 of the Companies Act 2006. This 

section provides the shareholder with the right to petition the court for relief where the 

company’s affairs are being, or have been, conducted in an unfairly prejudicial manner. As 

mentioned above, the determination of executive remuneration is a matter for the company’s 

management in accordance with its articles of association or a separate service contract for 

the director. The payment of excessive remuneration to directors, to the detriment of the 

members of the company, could constitute unfair prejudicial conduct. Where the directors’ 

remuneration is determined lawfully, to succeed in a claim of unfair prejudicial conduct the 

petitioner would have to prove unfairness.
39

 The courts are reluctant to regard excessive 

executive remuneration as unfairly prejudicial conduct under s 994, especially in public 

companies.
40

 In Smith v Croft (No. 2) the courts argued  

That although excessive remuneration paid to directors might be an abuse of power, 

where the power to decide remuneration was vested in the board, it could not be ultra 

vires the company; and that in view of the uncontradicted evidence about the 

specialised field in which the company operated and the high levels of remuneration 

obtaining there it was more likely that the plaintiffs would fail...
41
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The courts have argued that the mere quantum of remuneration compared to other 

companies of the same size and turnovers may not necessarily be indicative of excess or 

unfair prejudicial conduct.
42

  

 

CONCLUSION  
Executive remuneration continues to be a prominent corporate governance issue in the 

UK since the early 1990s. The main factor of curbing excessive executive remuneration is to 

get the pay setting process right. The Companies Act 2006 does not make any provision on 

how pay should be set, but rather adopts a corrective measure. The Acts disclosure 

requirement and the powers vested on shareholders have so far proven to be ineffective in 

curbing excessive pay and consequently unable to influence the pay setting process. Policy-

makers therefore need to come up with different ways of influencing the pay setting process 

other than shareholder vote. The information needed to affect the pay setting process acquired 

through disclosure requirement is sufficient but the shareholders seem not interested in 

getting involved in remuneration matters and thereby cannot influence the pay setting 

process. 
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ABSTRACT 

No one can deny that the current principles and structure of litigation in each country 

reflect the legal system and economy of that country. So, the short phrase "Access to Justice" 

means, or includes, access to courts and tribunals involved in the delivery of justice. Justice, 

as so administered, has to be available to all, on an equal footing. 

So, Egyptian legislator created special economic courts to solve economic disputes, 

and to avoid its negative effects, by Law No. 120 of 2008, Which decide that this kind of 

litigation can be solve by judges specialized in this kind of litigation, To encourage 

investment, and achieve a safe environment for investment, provide maximum protection for 

economic activity and help develop the plans and ensure justice. 

In this paper I will discuss the most important reasons and justifications adopted by 

the Egyptian legislator to create these specialized courts. 

 

Keywords: Economic Courts, Egypt, Slow Pace of Litigation, Crisis of Justice, Law No. 120 

of 2008. 

 

INTRODUCTOION: 

The phenomenon of delay in litigation is considered one of the most important topics 

which researchers should care
2
. This research has affirm belief that the right of litigants and 

enabling individuals to practice it and facilitating it is considered the first step of the way of 

social and economic establishment of all individuals in Egypt 
3
. 

The first supposition of justice necessitates and guarantees the right of citizens to 

resort to their usual judge to prevent the aggression on their rights
4
, freedom and what can 

lead to getting their judicial equity 
5
 within a reasonable period without unreasonable delay

6
. 
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It is not enough to mere state whether in constitution or law, the right of persons to resort to 

his judge in his suitable time
7
. It is a must that the litigants should feel that justice is within 

reach and this cannot be attained except one can get his right in the least time and in the least 

expenses
8
. Justice is not only conveying the right to its owner but also conveying it on two 

conditions: (1) in the nearest chance. (2) In the best way, namely, this must be done easily 

and without difficulties along with a period of time enough for preparing the means of 

avocation
9
.  

The delay of litigation procedures for feeble reasons leads to losing the right of 

citizens and making those whose rights have been devoured resort to violence instead of 

using legal ways which can last for years 
10

,
11

.  

The delay of justice is not only a kind of aggression which can be more difficult and 

painful than losing the dispute or depriving the right of litigation 
12

 but also denying it. So, it 

is said that: "Justice delayed, Justice denied”
13

. 

The need to justice is an innate feeling that all humans need when their rights are 

violated or devoured
14

. So, the fulfilment of justice satisfies such a need
15

. It is a human need 

exactly as the need for warmth or shadow
16
. 

Justice in front of judicature is like a guard for those who fear and like a shelter for 

the wronged. 

A contemplation of the temporary reality concerning guaranteeing the right of the 

Egyptian citizen to resort to judicature shows a painful fact that reflexes a real crisis 
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regarding this right
17

. It includes all ways of judicial system whether being civil, criminal, 

administrative or economic issue. Further, it affects all kinds of litigants being rich or poor, 

strong or weak and men or women. It draws a dim picture for what we can call "The Crisis of 

Justice in Egypt”
18

. 

 

ESTABLISHMENT OF ECONOMIC COURTS IN EGYPT
19

: 

The state established specialized circuits for some disputes such as division in council 

of state to hear administrative disputes related to investment and assigning circuits in Trial 

Courts 
20

 to hear investment cases aiming at facilitating litigation procedures and settling the 

disputes quickly in cases that demands special knowledge or experience
21
. 

But these procedures are not enough to face this problem. So, Egyptian legislator 

created special Economic Courts to deal with economic disputes, and to avoid its negative 

effects, by Law No. 120 of 2008. 

 

BENEFITS OF ECONOMIC COURTS IN EGYPT: 
Economic courts have several advantages as follow 

A. Merits of Setting up Economic Courts in Egypt: 

1- The legislator has considered three things that govern the project of this law. First 

consideration is speed. The second is revision and the third is guarantee
22

. 

2- The legislator considered legislative policy and trying to achieve a number of goals 

such as fulfilment and perfection. Legislation of big importance to achieve the private 

interest of litigants and public interest represented in the good course of justice in 

cases related deeply to national economy
23
. 

3- The legislator has considered the technical modulation for procedural rules in the law 

of economic courts. The legislator did not adopt usual procedural forms in more than 

one area
24
. 
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B. Regarding the aim of adopting the system of Case Preparation Panel: 

1- The economic court contributes to the remedy of justice delay which represents an 

economic obstacle of great danger and increase the rate of settlement
25

. Thus, the 

economic courts help in ending the matter of delay of litigation procedures and 

achieve full and rapid justice
26

. Preparation bodies have achieved more than 40% of 

cases and ending it through compromise or conciliation. 40% of civil cases and more 

than 75% of criminal cases have been achieved. This is unprecedented in the work of 

courts as a result of the experience of judges, the effect of training courses inside and 

outside the country and the continuous meetings with persons in charge in 

government bodies such as Capital Market Authority, FSA, Investment Authority, 

Stock Market, Competition and Prevent Monopoly, Device Support, Dumping and 

Unjustified Increase, Real Estate Finance and the Banking System
27

. The following 

statistics shows the number of referred, new and settled cases from October 2008 up 

to March 2011.  

2- The legislator intended to set up the panel of preparation of cases and disputes to 

settle the cases quickly
28

. The explanatory memorandum for economic courts No. 120 

of 2008 has asserted this meaning saying:" The legislator intended to set up such 

courts to achieve the wanted aim which is the speed in settling cases, completing its 

elements and documents, recognizing the demands of suitors and their documents and 

aspects of similarities and differences to facilitate the task of the court”
29

. 

3- Putting serious basics to settle the economic and commercial disputes based on speed, 

justice and transparency leading to raising the competitiveness in the field of 

investment and presenting easy and quick judicial services for investors to have more 

trust and stability in time and getting their rights with no difficulties or exorbitant 

expenses
30

. 

4- Attempting to settle disputes in an amicable way before getting aggravated and 

guaranteeing its access into courts. It is nearer to conciliation which settles the 

disputes leading to the concession of both parties for some of their rights to reach 

reconciliation from getting into courts of law
31

. 

5- The economic courts are not confined to businessmen and local and foreign investors 

rather, they are for businessmen and others. They provide legal and lawful protection 

for all the dealers and those who are subject to the laws of different economic 
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legislations. The economic courts, like other courts, give judgments according to what 

is referred to them with no regard to the opponents as its aim is to achieve justice 

without differentiating between the rich and the poor
32

. 

C. As regard to the mechanism of Case Preparation Panel's job: 

1- The legislator's adoption to the system of case preparation in economic courts is not 

originating new solutions meant to face the phenomenon of litigation delay but rather 

restoring historical procedural system that prevailed in Egypt for a long time then 

came to an end, which is the system of judge of preparation
33

. 

2- The system of economic case preparation is considered new in courts. The legislator 

has adopted such a system to provide the court with legal consultation in the 

economic case in which intercession cannot succeed after preparing it and before the 

court hear it within 30 days assigned for the service department to inform papers of 

commercial or civil cases
34

. 

3- The legislator adopted the system of specialization of jurisdiction
35

. The complication 

of judicial procedures and delay of justice are of the severest defects in our judicial 

system. So, the specialization of judges is one of the factors that led to simplifying 

litigation procedures as it enabled the judge to accomplish his work with high 

efficiency knowing all its aspects surpassing hardships and obstacles which he may 

encounter as the result of the length of his experience and practice. Consequently, the 

specialization of the judge in economic laws enables him to have full knowledge of 

investment disputes which affects the economic activity and hinder its progress
36

. 

4- The economic courts are formed of experienced judges, the first instance circuits are 

formed of three of court chiefs headed by a chief of a court type A. Whereas appeal 

circuits are formed of three consultants of appeal headed by the chief of the appeal 

court. This ensures judicial experience in formation. In case this formation is 

contradicted, it leads to nullity
37

. 

5- The economic courts, unlike the other courts, are characterized by the combination of 

usual Trial Court. The economic court is formed of Trial circuits and Appeal circuits 

inside the same court. This saves and shortens many administrative and procedural 

stages
38

. 

6- The legislator originated the system of preparation of cases to replace many 

traditional systems in the Civil and Commercial Procedural Law, namely to replace 

the system of the intervention of public prosecution in the cases, and the system of 

declaring writ of service via a notary public
39

,
40
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7- The legislator in the law of economic courts separated the stage of case preparation 

done by preparation panel and the stage of pronouncement of judgment overtaken by 

specialized court. Consequently, the task of case preparation panel is restricted to 

making the case ready for decision without giving a legal opinion
41

. 

D. with regard to actions before the preparation of the case: 
1- The legislator adopted, in the law of setting up economic courts No. 120 of 2008, the 

system of preparation panel to prepare cases within the specialization of such courts. 

Thereby, the cases presented to these courts are unlike the other civil cases concerning 

preparation because they are being prepared differently in an independent circuit other 

than that which hear the case till this court utter its judgment concerning the subject
42

. 

2- The legislator, in the law of economic courts, did not mix the role of archive 

department as for registering the case and the role of case preparation panel where the 

archives department will enlist cases in accordance with the procedures of Civil and 

Commercial Procedural Law
43

. 

3- The legislator aimed, through the procedures enlisted in article 8 of the law of 

economic courts, at showing problem preparation panel the dispute according to this 

text to ensure that all documents of cases are presented and to listen to aspects of 

agreement and disagreement among the parties and then conciliate to be ready for 

referring them to the court in questioning to simplify the procedures and shorten the 

term of litigation and to lessen the accumulation of cases waiting for argument in 

courts 
44

. 

4- The system of preparation panel can do without the dull and traditional system of 

informing the writs of service via a notary public stated in article No. 67 item 2 and 

article No. 98 item 1 of Civil and Commercial Procedure Law No. 13 of 1968
45

. 

Consequently, the preparation panel can use any means of communication such as 

SMS or E-mails in addition to ways stated in Civil and Commercial Procedural Law
46

. 

5- The system of case preparation panel dispenses with the system of the intervention of 

public prosecution in UN criminal cases and disputes. Therefore, the role of public 

prosecution is restricted to be an advisory role in cases at civil and commercial 

courts
47

.  

As a result, the memorandum of preparation panel dispenses with of public 

prosecution whose note implies its opinion according to article No. 91 of Civil and 

Commercial Procedure Law
 48

 or a note containing its sayings according to article No. 

93 of Civil and Commercial Procedure Law No. 13 of 1968
49

. It is only a note 

containing its legal opinion or saying concerning the case
50

. 
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6- The insufficiency of expert department of ministry of justice and schedule expert as a 

result of the nature of economic laws and its novelty. So, the legislator authorized 

appeal and trial courts in economic courts to ask the opinion of any of the experts and 

those specialized men enrolled in the tables which ministry of justice, according to 

article 9 of the law of economic courts saying:" The Trial and Appeal Courts in 

economic courts have the right of asking the opinion of specialized experts enlisted in 

the roll which the ministry of justice prepared”
51

. 

 

CONCLUSION: 

The progress of production, the advance towards investment and flourishment in the 

economic life, in general, necessitates a good climate in which the feeling of trust towards 

legality prevails. Also, the clarity of the acts of legislation and regulation of production 

relations and the other relationships in society, facilitating means of justice and settling the 

disputes quickly. The entire aforesaid make the legislator set the legal rules that govern such 

relations and set the suitable legal frames to be applied . 

From this course, the legislator has been issued the law number 120 of 2008 to set up 

economic courts in Egypt to hear judicial cases of economic nature by specialized judges in 

such a kind of judicial cases to lop with the technological and economic development to 

encourage the movement of investment nationally and internationally. It came in to effect on 

the first of October 2008 to officially announce the birth of two legal branches for the first 

time in Egypt: The Economic Law, and the Law of Economic Courts. 
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GREENING THE INTERNATIONAL TRADING SYSTEM: LESSONS OF 

TAIWAN  
Po-Kun Tsai

1
  

 

ABSTRACT 

The paper examines the emerging issues in trade law that has potentially 

significant implications for the existing legal and policy frameworks in place to support 

energy technology R&D and the development of green industry. Under the WTO 

jurisprudence, it examines types of national green programs that counties have been 

used to build up their energy technology industries. In light of the uncertainties of the 

current trading system, the study suggests that the government should be aware of the 

effects of the laws, regulations and the eligibility of the national green programs upon 

other member states to ensure the legality under the evolving WTO jurisprudence.  

Key Words: climate change, green technology, World Trade Organization (WTO), 

International Trade Commission (ITC).  

 

INTRODUCTION 

In recent decades, changes in climate have caused impacts on natural and human 

systems on all continents and across the oceans. In response to this issue, the international 

community was adopted the Kyoto Protocol to regulate the emission of the greenhouse gases 

(GHGs) in 1997. While the first commitment period of the Protocol was ended in 2012, 

there is none of a binding and enforceable normative framework to identify unauthorized 

atmospheric emission as environmental harm and sanction them accordingly so far. Thus, 

countries are trying many different ways in fighting against the climate change. However, in 

light of more and more national green programs being challenged in the WTO forum, how to 

justify them under the WTO jurisprudence is essential.  

 

The article firstly introduces the readers about the WTO subsidy jurisprudence. In light of 

the continuous energy trade disputes occurred in recent years, a comparative law 

methodology is used for a series of case study in the third part. Some of the lessons will be 

drawn for Taiwan and other jurisdictions in the concluding part.  

 

THE WTO SUBSIDY JURISPRUDENCE 

A. What is a Subsidy?  

Under the Agreement on Subsidies and Countervailing Measures (SCM Agreement)
 

2
, a subsidy is a “financial contribution or benefit” granted by the government (or a public 
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body) to a “specific industry
3
”. Therefore, there are four elements – (1) financial 

contribution; (2) a conferred benefit; (3) specificity; and (4) the causation assessment 

between the controversial trade measure and the prejudicial effect.  

There are three types of subsidies – “prohibited subsidies,” “actionable subsidies,” 

and “non-actionable subsidy.” For the “non-actionable subsidy,” it pertains to research and 

development, certain types of assistance to disadvantaged regions, and subsidies addressing 

compliance with environmental regulation. Under the SCM Agreement Article 31, this type 

of subsidy is provisional, and had been terminated in 2000. Therefore, while reviewing the 

legality of the national green programs under the WTO law, one should only examine if a 

national program constitutes the elements of “prohibited subsidies” or “actionable 

subsidies.” 

Elements of Subsidy  

Article 3.1 of the SCM Agreement expressly states that “subsidies that are contingent, 

in law or in fact, upon export performance and upon the use of domestic over imported 

goods,” would be related to export performance
4
. Therefore, it should be “specific.”  

To constitute the actionable subsidy, there are two main preconditions - specificity, and 

the adverse effects upon another member state. For the specificity element, in Indonesia – 

Certain Measures Affecting the Automobile Industry
5
, the panel was required to decide 

whether the measures in question are subsidies within the meaning of Article 1, and whether 

they are specific to an enterprise or industry or group of enterprises or industries within the 

meaning of Article 2 and constitute “serious prejudice
6
.”  

As for the element on “adverse effects,” Article 5 of the SCM Agreement provides 

that an actionable subsidy exists if one of three following circumstances occurs – (1) injury 

to the domestic industry of another member; (2) nullification or impairment of benefits 

accruing directly or indirectly to another member under the General Agreement on Tariff 

and Trade (GATT); (3) or there is serious prejudice to the interests of another member
7
.”  

Moreover, Article 6.3 of the SCM Agreement lists one or several approaches for the 

panel to determine whether the effect of the subsidy is (1) to displace or impede the imports 

of a like product of another Member into the market of the subsidizing Member; (2) to 

displace or impede the exports of a like product of another Member from a third country 

market; (3) a significant price undercutting by the subsidized product as compared with the 

price of a like product of another Member in the same market or significant price 

suppression, price depression or lost sales in the same market; or (4) an increase in the world 

market share of the subsidizing Member in a particular subsidized primary product or 

commodity as compared to the average share it had during the previous period of three 

years, with this increase following a consistent trend over a period when subsidies have been 

granted.  

 

CASE STUDY 

A. U.S. ITC’s Investigations in Green Technology Sector  

On February 17, 2009, the U.S. President Barack Obama singed the American 

Recovery and Reinvestment Act (ARRA)
8
. The Act contains billions of dollars in spending 
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and tax credits for projects designed to expand the production of clean and renewable 

energy. However, less than two years later, Solyndra, the first recipient of the federal loan 

guarantee program authorized by the stimulus, declared bankruptcy – raising the concerns 

about the viability of the government’s effort to accelerate the development and 

commercialization of green technology
9
.  

After the bankruptcy of the Solyndra, a group of U.S.-based solar panel companies 

filed a petition with the U.S. Department of Commerce and the International Trade 

Commission (ITC) in October, 2011. In the complaint, they alleged that the Chinese 

government was dumping solar panels on the U.S. market and providing anti-competitive 

subsidies to the solar manufacturing industry
10

. The agencies made “affirmative final 

determinations in the antidumping (AD) and countervailing duty (CVD) investigations” on 

October 10, 2012, and instituted AD and CVD measures against Chinese products at issue
11

.  

In early 2014, the ITC once again determined that there is a reasonable indication 

that a U.S. industry is materially injured by reason of imports of certain crystalline silicon 

photovoltaic products from China and Taiwan. Thus, at this time, beyond the bilateral trade 

disputes between the U.S. and China, Taiwan, which plays an essential role in global 

industrial supply chain, has been involved. The ITC alleged that the products at issue are 

sold in the local market at less than fair value.  

In a preliminary decision released by the United States Department of Commerce 

(DOC) on July 25th, 2014, it finds Chinese and Taiwanese companies shipped $2.15 billion 

worth of solar equipment to the U.S. at unfairly low prices last year
12

. It placed heavy 

antidumping duties on solar panels and cells from China
13

. In the same preliminary ruling, 

Taiwanese producers also face antidumping duties of up to 44.18 percent
14

. The preliminary 

antidumping duties upon Taiwanese companies have far reaching impacts on the local 

industry and have also been widely discussed
15

.  

B. WTO Case concerning Climate Change Issue 

For the long run, the issue on climate change
16

 has been widely discussed and 

analyzed in the context of Article XX of the General Agreement on Tariffs and Trade 

(GATT). Under that general exceptions clause, it allows countries to deviate from their trade 

obligations where necessary to protect public morals, human, health, and natural resources. 

However, in 2013, the Appellate Body made the decision in Canada – Certain Measures 

Affecting the Renewable Energy Generation Sector/Measures relating to the Feed-in Tariff 

Program
17

. It was the first time the Appellate Body has addressed the climate change issue 

in the context of WTO subsidy rules. The controversial FIT program permits the qualified 
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Ontario-based renewable energy producers to enter into long-term fix-priced electricity 

purchase contracts at premium rates in exchange for feeding into the grid (see also Figure 1).  

 

FIGURE 1: Ontario FIT Program on Minimum Required Domestic Content Levels for 

Wind and Solar PV 

 
The plaintiff, Japan and the European Union (EU), challenged the program on two grounds: 

first, the “minimum required domestic content level” of the program discriminates against 

foreign goods, contrary to “national treatment” obligations
18

; and second, it constitutes a 

prohibited subsidy by the government
19

. Although the claim on the prohibited subsidy 

against Canada did not prevail, the case presents a fresh perspective on the provision of a 

public stimulus for renewable energy and an even broader scope of green subsidies
20

.  

 

CONCLUSION 

Recognizing that many state governments so far have provided multiple types of 

“economic incentives” for companies to conduct R&D in the area of clean energy, then how 

to make that national policy or measure being legally complied is critical. In Taiwan, to 

construct a low-carbon economy
21

, the government is promoting the national green 

programs like “Million Solar Rooftop Program” and “Thousands onshore and offshore Wind 

Farm Program,” with many others like Feed-in Tariff (FIT), green procurement, or favorable 

tax treatments, etc. However, as one could learn from the previous cases, these programs 

might be easily challenged in other jurisdictions. The study suggests that the member state 

must be aware of what constitutes a prohibited or actionable subsidy under the SCM 

Agreement. As the new round of WTO negotiation is in progress, how to legitimize the 

national green programs in sponsoring the scientific research in the field of green 

technology, and how to make good use of its fruitful result for the benefits of all the 

mankind under the international trading system requires further study and the wisdom of the 

policymakers.  

 

REFERENCES 

1. Jagdeep S. Bhandari & Alan O. Skyes, Economic Dimensions in 

International law (1997).  

2. John H. Jackson et al., International Economic Relations (2008).  

3. Aaron Tucker, “Government Intervention in Clean Energy Technology 

during the Recession” (2012) 42 Texas Environmental Law Journal 347.  

4. Janie Hauser, “From Sleeping Giant to Friendly Giant: Rethinking the United 

                                                           
18

 General Agreement on Tariff and Trade, Apr. 15, 1994, 1867 U.N.T.S. 187, art. 3 [hereinafter GATT]. 

Agreement on Trade Related Investment Measures, Apr. 15, 1994, 1868, U.N.T.S. 186, art. 2 [hereinafter 

TRIMs].  
19

 SCM Agreement, art. 3.  
20

 Sherzod Shadikhodjaev, “First WTO Judicial Review of Climate Change Subsidy Issues” (2013), 107 

American Journal of International Law 864, 865.  
21

 In Taiwan, approximate 99% of energy is imported from the foreign counterparts.  



54 AICLEP 2014 |OXFORD 
 

www.flelearning.co.uk 
 

States Solar Energy Trade War with China” (2013) 38 North Carolina Journal of 

International Law and Commercial Regulation 1061.  

5. Sherzod Shadikhodjaev, “First WTO Judicial Review of Climate Change 

Subsidy Issues” (2013) 107 American Journal of International Law 864.  

6. Panel Report, Indonesia - Certain Measures Affecting the Automobile 

Industry, WT/DS54/R, WT/DS59/R, WT/DS64/R (July 2, 1998).  

7. Appellate Body Report, Canada – Certain Measures Affecting the Renewable 

Energy Generation/ Measures Relating to the Feed-In Tariff Program, 

WT/DS412/AB/R, WT/DS426/AB/R (May. 06, 2013).  

8. Crystalline Silicon Photovoltaic Cells and Modules from China, Inv. No. 

701-TA-481, 731-TA-1190, USITC Pub. 4360 (Nov. 6, 2012) (Final). 

 

http://www.usitc.gov/publications/701_731/pub4360.pdf


ROLL OF BANKS INFINANCIAL INCLUSION |M.M. GANDHI 55 
 

 
© 2014 The Author | AICLEP © 2014 FLE Learning 

ROLE OF BANKS IN FINANCIAL INCLUSION IN INDIA: 

ISSUES, CHALLENGES, STRATEGIES AND OPPORTUNITIES 

Dr. M.M. Gandhi
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ABSTRACT  

Access to finance by the poor, disadvantaged and underprivileged group is a 

prerequisite of poverty alleviation on one hand and the economic growth on the other. In the 

struggle against poverty, the financial inclusion is a crucial element. Large sections of the 

rural population have no access to financial services and their only recourse is to borrow from 

moneylenders at the exorbitant charges causing exploitation. The main reason why the large 

section of the rural population still remains under below poverty is financial exclusion, which 

is proving to be a major obstacle in the path of India’s economic growth. The Reserve Bank 

of India (RBI)’s dictate (2005) obligated the Banks to adopt the national policy of financial 

inclusion and take initiatives and suitable measures therefor. The objective data derived from 

the RBI’s reports and other empirical studies unequivocally pinpoint that the main reasons of 

financial exclusion are lack of opportunities and access to finance, financial illiteracy, besides 

poor performance, apathy and negative approaches of the Banks. Therefore, financial 

inclusion, today, has become the national objective and major concern for the economic 

policy decision makers. This paper critically addresses all concerned issues involved in 

achieving the national objective of achieving the complete financial inclusion. This paper 

critically evaluates the initiatives taken by the Banks in financial inclusion and the efforts 

made for IT enabled financial services, on the basis of the objective data derived from the 

RBI’S reports and other empirical studies.  

This paper stresses the need of matured, positive attitude and approach and sound 

strategy to achieve complete financial inclusion. This paper also looks at some of the 

business models and essential elements of profitable models for financial inclusion so as to 

increase the meaningful and whole hearted participation of the banks in achieving complete 

financial inclusion.  

 

Keywords: Poverty alleviation, financial exclusion, financial illiteracy, Financial Inclusion, 

Information Technology, Business and Profitable models. 

 

INTRODUCTION   
Financial exclusion is the main cause of poverty. Lack of opportunities and access to 

finance besides financial illiteracy are the main causes of financial exclusion.  Financial 

exclusion is proving to be a major thorn in the path of Indian economic growth.  Access to 

finance by the poor, disadvantaged and unprivileged group is a prerequisite for poverty 

reduction and social upliftment.  One of the main reasons why the large section of the rural 

population still remains under below poverty line is lack of opportunities and access to 

finance besides financial illiteracy.   

Large sections of the rural population have no access to financial services and their 

only recourse is to borrow from money lenders, who charge exorbitant rates. Also, ignorance 

is rife, with concepts like insurance virtually unheard of. One of the main reasons why mass 

poverty is persisting in India is that the problem of financing the poor still remains 

                                                           
1
 Dr. M.M. Gandhi, Sr. Principal, Professor & Head PG Department of Commerce and Management, Jaysingpur 

College of Arts, Commerce, Science and Computer Science (UG & PG) E-mail - 

dr.manojkumargandhi@gmail.com 



56 AICLEP 2014 |OXFORD 
 

www.flelearning.co.uk 
 

unresolved (RBI, 2011a). With almost all states show more than 60% of populations below 

the poverty line.  Projections based on NSSO data present a disturbing picture as population 

cut offs for average consumption for almost all states fall between the sixth and seventh 

deciles, statistics for which are available in its report "Key indicators of household 

expenditure in India." Further fine-tuned, they deliver a precise percentage of population 

below the average spends (Sunday Times, 2012).   

The large section of population below the expenditure curve also points to a worrying 

inequity in incomes, something that should concern planners as the government looks to 

target benefits for those who need them through initiatives like food security and employment 

guarantees (Sunday Times, 2012). India's schemes might be off target, or suffering from poor 

reach while benefits of economic growth are not meeting the government’s objectives of 

"inclusive growth" as it is evident from the data (vide Table-I) that there is a concentration of 

buying power in the top 30%-35% of the population.  The 60-plus% of population below the 

average monthly spending is clearly not progressing as fast as the segment whose income and 

expenditure is disproportionately influencing the statistical mean (Sunday Times, 2012). 

Among the states, there is not much to choose between those often stigmatized as "backward" 

like UP and Bihar, Gujarat and Maharashtra. Even in the better off states, the percentage of 

rural populations below the average monthly expenditure line is above 60%. In urban areas, it 

is a shade under 60% for Gujarat, but almost 70% for Maharashtra (Sunday Times, 2012). 

Table – I: State-wise concentration of buying power of the population 

 State 

Rural Urban 

Average 

monthly 

spending 

% 

Below 

This 

Average 

monthly 

spending 

% 

Below 

This 

Andhra 1,234 63.9 2,238 67.8 

Arunachal 1,546 64.0 1,947 61.9 

Assam 1,003 59.4 1,755 60.2 

Bihar 780 60.6 1,238 66.2 

Chandigarh 784 62.1 1,674 66.0 

Delhi 2,068 62.1 2,654 63.2 

Goa 2,065 61.2 2,644 62.5 

Gujarat 1,110 60.6 1,909 60.0 

Haryana 1,510 60.6 2,321 69.2 

Himachal 1,536 64.5 2,654 64.9 

J&K 1,344 61.0 1,759 66.6 

J’khand 825 64.6 1,584 67.9 

K’taka 1,020 62.8 2,053 64.6 

Kerala 1,835 67.3 2,413 69.0 

MP 903 64.0 1,666 66.8 

Maharashtra 1,153 61.0 2,437 69.1 

Manipur 1,027 60.1 1,106 68.7 

Meghalaya 1,110 61.0 1,629 59.8 

Mizoram 1,262 59.5 1,947 58.0 

Nagaland 1,476 60.8 1,832 60.8 

Orissa 818 62.4 1,548 67.0 

Punjab 1,649 65.9 2,109 65.5 

Rajasthan 1,179 67.0 1,663 65.3 

Sikkim 1,321 68.7 2,150 53.5 

TamilNadu 1,160 63.3 1,948 64.9 
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Tripura 1,176 63.8 1,871 64.4 

Uttar Pradesh 899 62.8 1,574 70.0 

Uttarakhand 1,747 83.6 1,745 62.6 

West Bengal 952 60.6 1,965 68.4 

All India 1,054 64.47 1,984 66.7 

Notes: Average daily consumption expenditure per capita per day for rural areas is Rs. 35.10 and for urban areas in 

Rs. 66.10. 

Source: Sunday Times of India, “Times Nation” New Delhi Edn. 29 April 2012-P 15 

 

FINANCIAL EXCLUSION  

Nature, Causes Costs and Consequences of Financial Exclusion  

Financial exclusion is broadly defined as the lack of access by certain segments of the 

society to suitable, low-cost, fair and safe financial products and services from mainstream 

providers. Thus the essence of financial inclusion is to ensure that a range of appropriate 

financial services is available to every individual and enable them to understand and access 

those services. Apart from the regular form of financial intermediation, it may include a basic 

no frills banking account for making and receiving payments, a savings product suited to the 

pattern of cash flows of a poor household, money transfer facilities, small loans and 

overdrafts for productive, personal and other purposes, insurance (life and non-life), etc. 

(Chattopadhyay, 2011). Two major factors have often been cited as the consequences 

of financial exclusion. First, it complicates day to day cash flow management- being 

financially excluded means households and micro and small enterprises deal entirely 

in cash and is susceptible to irregular cash flow. Second, lack of financial planning 

and security in the absence of access to bank accounts and other saving opportunities 

for people in the unorganized sector limit their options for providing for themselves 

for their old age (Rabha, 2012).  

The Report on Innovative Financial Inclusion from the Access through 

Innovation Sub-Group of the G20 Financial Inclusion Experts Group underlines the 

world scenario of financial exclusion: 

 More than two billion adults do not have access to formal or semi-formal 

financial services; 

 One billion people with mobile phones do not have even a basic bank account, 

(G-20, 2010). 

 

Broadly, the issue of cost of financial exclusion may be conceived from two angles, 

which are intertwined. First, the exclusion may have cost for individuals/entities in terms of 

loss of opportunities to grow in the absence of access to finance or credit. Second, from the 

societal or the national perspective, exclusion may lead to aggregate loss of output or welfare 

and the country may not realize its growth potential.  Access to a bank account, credit and 

insurance are now widely regarded as essential supports for personal financial management 

and for undertaking transactions in modern societies (Rabha, 2012).  

The financial exclusion can impose significant costs on individuals, families and society 

as a whole. These include (i) barriers to employment as employers may require wages to be 

paid into a bank account; (ii) opportunities to save and borrow can be difficult to access; (iii) 

owning or obtaining assets can be difficult; (iv) difficulty in smoothening income to cope 

with shocks; (v) exclusion from mainstream society. The principal barriers in the 

expansion of financial services are often identified as physical access, high charges 

and penalties, conditions attached to products which make them inappropriate or 

complicated and perceptions of financial service institutions which are thought to be 

unwelcoming to low income people (Rabha, 2012).  The lack of accessibility to financial 
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services to the poor and disadvantaged class has been identified as one of the serious threat 

for including the poor in the process of inclusive growth (NABARD, 2012). 

ACCESS TO FINANCE: CONCEPTUAL FRAMEWORK  

Concept and Definition of Financial Inclusion  
The term 'Financial Inclusion' was first coined in British lexicon when it was found 

that nearly 7.5 million persons did not have a bank account. Defining financial inclusion is 

considered crucial from the viewpoint of developing a conceptual framework and 

identifying the underlying factors that lead to low level of access to the financial system 

(Raju, 2006).  

Review of Literature 

A review of literature suggests that there is no universally accepted definition of 

financial inclusion. The definitional emphasis of financial inclusion varies across countries 

and geographies, depending on the level of social, economic and financial development; the 

structure of stake holding in the financial sector; socio-economic characteristics of the 

financially excluded segments; and also the extent of the recognition of the problem by 

authorities or governments. Broadly, financial exclusion is construed as the inability to 

access necessary financial services in an appropriate form due to problems associated with 

access, conditions, prices, marketing or self-exclusion in response to discouraging 

experiences or perceptions of individuals/ entities.  

The poor need financial services mainly for three purposes, all of which call for equal 

attention (Rutherford, 2001):-  

 Firstly, to defray expenses related to education, house-building, invariably go in for 

loans.  

 Secondly, there are emergencies such as serious illnesses, death in the family, and 

property loss due to accident.  

 Thirdly, there are investment needs to buy or build income-earning assets.   

Over the years, several definitions of financial inclusion/exclusion have evolved. The 

working or operational definitions of financial exclusion generally focus on ownership or 

access to particular financial products and services. The focus narrows down mainly to the 

products and services provided by the mainstream financial service providers. Such financial 

products may include money transmission, home insurance, short and long-term credit and 

savings. The review of literature suggests that the most operational definitions are context-

specific, originating from country-specific problems of financial exclusion and socio-

economic conditions. The operational definition of financial inclusion, based on the access 

to financial products or services, also underscores the role of financial institutions or service 

providers involved in the process (Rabha, 2012). 

The scope of financial inclusion (Rabha, 2012) can be expanded in two ways- 

a) Through state driven intervention by way of statutory enactments, and  

b) Through voluntary effort by the banking community itself for evolving various strategies 

to bring within the ambit of the banking sector the large strata of society. When banks do 

not give desired attention to certain areas, the regulators have to step into remedy the 

situation. This is the reason why the Reserve Bank of India (RBI) is placing a lot of 

emphasis on financial inclusion.  

Indian Approach to Financial Inclusion   

Broadly, the policy approach adapted to financial inclusion in India can be divided in 

two categories - the minimalist approach and the expanded approach :- (a) The minimalist 

approach for financial inclusion focuses on the provision of a bouquet of basic financial 

products and services; whereas, (b) The expanded approach for financial inclusion focuses 

not only on the provision of the basic banking products but also other important ancillary 

financial products, which would also entail focus on consumer protection and education, 
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particularly financial literacy for the new entrants to the formal financial system (Khan, 

2012). 

Importance of Financial Inclusion 

In majority of the developing countries, access to finance (Khan, 2012) is now being 

perceived as a public good, which is as important and basic as access, say, to safe water or 

primary education. A question that arises is whether financial inclusion can be interpreted as 

a public good. A good is considered a public good if it meets the conditions of (a) ‘non-

rivalness’ in consumption and (b) non-excludability. Financial inclusion meets these two 

criteria. One of the important effects of financial inclusion is that the entire national financial 

system benefits by greater inclusion, especially when promoted in the wider context of 

economic inclusion. 

Financial Inclusion: India’s position compared with other countries 

The extent of financial exclusion in India is (Khan, 2012) found to be higher as 

compared with many developed and some of the major emerging economies. The wide extent 

of financial exclusion in India is visible in the form of high population per bank branch and 

low proportion of the population having access to basic financial services like savings 

accounts, credit facilities, and credit and debit cards. State wise percentage of households 

(GoI-FM, 2012), availing Banking Services in 2011 (vide Table II), clearly show that there 

still remain a large number of households which do not avail banking services, resulting to 

financial exclusion.  

Table – II: State wise Percentage of Households availing Banking Services in 2011 

Sr. No. India/State/Union Territory # Percentage of Households  

availing Banking services 

(01) A & N Islands 89.3 

(02) Andhra Pradesh 53.1 

(03) Arunachal Pradesh 53.0 

(04) Assam 44.1 

(05) Bihar 44.4 

(06) Chandigarh 80.1 

(07) Chhattisgarh 48.8 

(08) Dadra & Nagar Haveli 56.7 

(09) Daman & Diu 65.4 

(10) Delhi 77.7 

(11) Goa 86.8 

(12) Gujarat 57.9 

(13) Haryana 68.1 

(14) Himachal Pradesh 89.1 

(15) Jammu & Kashmir 70.0 

(16) Jharkhand 54.0 

(17) Karnataka 61.1 

(18) Kerala 74.2 

(19) Lakshadweep 85.3 

(20) Madhya Pradesh 46.6 

(21) Maharashtra 68.9 

(22) Manipur 29.6 

(23) Meghalaya 37.5 

(24) Mizoram 54.9 

(25) Nagaland 34.9 

(26) Odisha 45.0 
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(27) Puducherry 64.0 

(28) Punjab 65.2 

(29) Rajasthan 68.0 

(30) Sikkim 67.5 

(31) Tamil Nadu 52.5 

(32) Tripura 79.2 

(33) Uttar Pradesh 72.0 

(34) Uttarkhand 80.7 

(35) West Bengal 48.8 

 ALL INDIA 58.7 

    Source: Census of India 2011, (GoI-FM, 2012). 

The following table summarizes India’s performance in the area of financial inclusion as 

compared with other developing as well as developed countries (vide Table III). 

Table – III  

Country No.of 

branches 

No. of ATMs Bank credit Bank 

deposits 

(per 1 lakh adults) (as % of GDP) 

India 10.91 5.44 43.62* 60.11* 

Austria* 11.81 48.16 35.26 32.57 

Brazil 13.76 120.62 29.04 47.51 

France 43.11 110.07 56.03 39.15 

Mexico 15.22 47.28 16.19 20.91 

UK* 25.51 64.58 467.97 427.49 

United States 35.74 173.75* 46.04 53.14 

Korea 18.63 250.29* 84.17 74.51 

Afghanistan 2.25 0.50 11.95 21.4 

Philippines 7.69 14.88 27.57 53.02 

Source : World Bank, Financial Access Survey, (2) Indian Exps 27-7-2012, (3) Khan, (2012) 

Notes: (1)  Data given in the Table pertains to 2010. However, for rows/cells indicated  as* 

Data pertains to 2009. (2)  As at end of 2010-11, [a] the number of ATMS per 1 lakh 

population stood   at 6.3,     [b] Bank Credit and Bank Deposit as a percentage of GDP 

stood at 50.10% and 66.10% respectively. 

Measuring Financial Inclusion 

The Rangarajan Committee (2008) has defined Financial Inclusion as – 

"Financial Inclusion is the process of ensuring access to financial services and 

timely and adequate credit where needed by vulnerable groups such as weaker 

sections and low income groups at an affordable cost." 

One of the measures of the level of financial inclusion is the Financial Inclusion Index 

(Sarma, 2008). This index is based on, three basic dimensions of an inclusive financial 

system: - (i) Banking penetration, (D1); (ii) Availability of the banking services (D2), and 

(iii) Usage of the banking system (D3).   

(a) The first parameter (D1), - ‘Banking penetration’ - is definitely the most critical 

parameter for measuring the depth of financial inclusion and is measured as a ratio of 

bank accounts to the total population.  

(b) The second parameter (D2), - ‘Availability of banking services’,- provides an indication 

to the number of bank outlets available per 1000 people to deliver financial services. 

The bank outlets may include the brick and mortar branches, ATMs, business 

correspondents, etc.  

(c) The third parameter (D3) seeks to determine the ‘Usage of banking services’ going 

beyond mere opening of accounts. Therefore, this is evaluated on the basis of 
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outstanding deposits and credits.  Accordingly, the volume of outstanding deposit and 

credit as proportion on the net district domestic product is used for measuring this 

dimension.  

According to the value of the index, Indian States can be classified into three categories, 

(Table IV) i.e.,  

[A]. States having HIGH extent of financial exclusion.  

[B]. States having MEDIUM extent of financial exclusion.  

[C]. States having LOW extent of financial exclusion.  

Table IV: State-wise Index of Financial Inclusion (IFI) based on Select indicators of 

Financial Inclusion: Cross Country Analysis 

State  D1 

(Penetrati

on) 

D2 

(Availabili

ty) 

D3 

(Usag

e) 

IFI  

(Index of 

FI) 

IFI 

Rank 

High Financial Inclusion 

(0.5-1) 

     

Kerala  0.70  0.81  0.28  0.54  1 

Maharashtra  0.62  0.29  1  0.53  2 

Karnataka  0.72  0.47  0.46  0.53  3 

Medium Financial 

Inclusion (0.3-0.5) 

     

Tamil Nadu  0.70  0.43  0.38  0.48  4 

Punjab  0.45  0.69  0.29  0.45  5 

Andhra Pradesh  0.56  0.30  0.41  0.41  6 

All-India  0.27  0.22  0.55  0.33 7 

Himachal Pradesh  0.42  0.40  0.18  0.33  8 

Sikkim  0.28  0.33  0.34  0.32  9 

Haryana  0.39  0.50  0.12  0.32  10 

Low Financial Inclusion 

(<0.3) 

     

West Bengal  0.24  0.38  0.23  0.28  11 

Gujarat  0.32  0.30  0.16  0.26  12 

Uttar Pradesh  0.28  0.31  0.15  0.24  13 

Meghalaya  0.21  0.28  0.14  0.21 14 

Tripura  0.31  0.22  0.08  0.20  15 

Orissa  0.26  0.23  0.11  0.20  16 

Rajasthan  0.25  0.22  0.12  0.19  17 

Arunachal Pradesh  0.20  0.16  0.14  0.17  18 

Mizoram  0.13  0.26  0.09  0.16  19 

Madhya Pradesh  0.18  0.21  0.08  0.16  20 

Bihar  0.15  0.24  0.08  0.15  21 

Assam  0.17  0.17  0.07  0.13  22 

Nagaland  0.03  0.04  0.07  0.05  23 

Manipur  0.00  0.01  0.01  0.01  24 

Source: RBI Working Paper (Chattopadhyay, 2011) 

According to the empirical results, (vide the above Table IV given above):- 

(a) Kerala, Maharashtra and Karnataka are some of the States having wider (high) extent 

of financial inclusion as compared to other States of India.  

(b) Tamil Nadu, Punjab, Andhra Pradesh, Himachal Pradesh, Sikkim and Haryana fall 

under the category of medium financial exclusion.  
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(c) The extent of financial exclusion is found to be significantly low in North-Eastern and 

Eastern States, i.e., Assam, Nagaland, Manipur, Odisha, Bihar, West Bengal, etc. 

The afore-stated analysis implies that all the States, except three categorized as/under HFI 

have to go a long way in achieving financial inclusion.  

Financial Inclusion and Inclusive Growth: What the Empirical Evidence Suggests? 

Inclusive growth as a strategy of economic development has received renewed 

attention in recent years owing to rising concerns that the benefits of economic growth have 

not been equitably shared. Growth is inclusive when there is equality of economic 

opportunities.  

Financial inclusion makes growth broad based and sustainable by progressively 

encompassing the hitherto excluded population. Financial inclusion is no longer a policy 

choice but a policy compulsion (RBI, 2011b).  Empirical evidence shows that countries with 

large proportion of population excluded from the formal financial system also show higher 

poverty ratios and higher inequality. The inclusive growth country analytics has a distinct 

character focusing on the pace and pattern of growth. Rapid pace of growth is unquestionably 

necessary for substantial poverty reduction, but for this growth to be sustainable in the long 

run, it should be broad-based across sectors, and include a large part of the country’s labour 

force. This analytics of inclusive growth implies a direct link between the macro and micro 

determinants of growth. Some of the important factors determining the level of financial 

inclusion in a country are per capita GDP, income inequality, adult literacy and urbanization. 

Further, physical and electronic connectivity and information availability such as telephone 

and internet usage also play positive role in enhancing financial inclusion.  

The empirical findings strengthen the argument that financial exclusion is indeed a 

reflection of social exclusion, as countries having - [a] low GDP per capita, [b] relatively 

higher levels of income inequality, [c] low rates of literacy, [d] low urbanization, and [e] poor 

connectivity, appear to be less financially inclusive. Financial inclusion, therefore, assumes 

importance as a policy objective (RBI, 2011b).  

All Banks in the Country were advised by RBI, since November 2005, to take all 

measures and adopt suitable strategies. One element of the strategy enumerated, to achieve 

the desired target of Financial Inclusion, is through - (a) No-frills accounts, (b) diluted Know-

Your-Customer (KYC) norms, (c) Banking Correspondents (BCs) and (d) use of Information 

Technology.  Accordingly, all Public Sector Banks (PSBs), Private Banks (PBs), Cooperative 

Banks (CBs), undertook the mandated task, willingly or unwillingly, either in a phased 

manner or otherwise.  They either started opening their branches at the suitable villages or 

appointed their bank correspondents or adopted outsourcing method.   

The progress of financial inclusion plans in India as on March 31, 2012 is depicted in 

the Table V. 

Table V: Progress of Financial Inclusion Plan in India (as on March 31, 2012) 

Banking outlets  

Rural branches 24701 

BC outlets 120355 

Other modes including Outsourcing 2478 

Total 147534 

Total number of ‘No frill accounts’ 103.21 million 

 (Increase of 39.6%) 

Operations in NFA (2011-12)  

Outstanding balance Rs. 932.89 billion 

Overdrafts Rs. 3.39 billion 

Transactions through ICT based BC outlets 

(2011-12) 
119.77 million 
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KCC credit Rs. 2.15 million 

GCC credit Rs. 0.22 million 

Source: Khan (2012) 

 

MAJOR ISSUES, CHALLENGES & STRATEGIES IN FINANCIAL CHALLENGES  

There are several issues, challenges and strategies to achieve the target of complete 

financial inclusion; however, for restricting to the theme of the paper and space constraints, 

only major issues, challenges vis-à-vis strategies have been dealt with. 

1. Change in the approach of Banks: Only access to credit or banking is NOT the 

financial inclusion: Achieving complete Financial Inclusion: It is often noticed that mere 

opening a Bank Account is taken or claimed as achieving the target of financial-inclusion. 

Many empirical studies and Usage Analysis reveal that after opening such bank accounts, 

hardly there are any transactions take place in such bank accounts. Banks must genuinely 

strive to provide the directed services under the category or scheme of financial inclusion to 

the rural population, since they are the main pillars for the desired success.  On this backdrop, 

the claims of policy-makers, banks, etc., the illusions created and mythical success stories 

spread must be tested on the basis of parameters enumerated on the background of the RBI’s 

norms and expectations, (NABARD, 2012).  Basically, though, the financial inclusion is 

meant to include all the sections of the society, who are mainly out of the net of the financial 

institutions, (Chattopadhyay, 2011), yet, financial inclusion does not mean merely opening of 

saving bank account but signifies creation of awareness about the financial products, 

education and advice on money management, offering debt counselling, etc. by banks. Every 

society should ensure easy access to public goods, (Seth, 2011). Therefore, banking service 

being a public good should also be aimed at providing service to the entire population. 

However, empirical studies show that :- 

(a) Some banks have no desire to achieve the complete financial inclusion; 

(b) Some banks have formed opinion that the complete financial inclusion is not possible 

and/or it is an empty and useless exercise; 

(c) The Banks are ready or eager, but their branch employees are reluctant or give lame 

excuses to implement the scheme of financial inclusion; 

(d) Those who, unwillingly and reluctantly implement the scheme of achieving financial 

inclusion, assume that merely opening a bank account is the implementation of 

scheme of financial inclusion; 

(e) Affordable credits are made available only as compulsions;   

(f) Only in rare cases some of the banks make attempts to provide financial advice to the 

poor or disadvantaged people; 

(g) The costs of serving the poor can be significant in the short-term, thereby, impacting 

profitability. 

This attitude or mind-set reflects a very narrow approach to tackling the problem of financial 

inclusion. Bankers should, therefore, change their mind-set, view financial inclusion as a 

viable business proposition and adopt innovative methods and low-cost delivery models to 

reach out to the poor. They should study the different markets across India thoroughly and 

offer region-wise customized products and services riding on the higher levels of trust 

enjoyed by them over the other financial service providers in rural India.  It was in the 

context of financial inclusion of the excluded and to facilitate the electronic benefit transfer 

that banks were directed (GoI-FM, 2012), to ensure opening of one bank account per 

family. In order to accomplish the objective and to have proper monitoring of the progress 

various modalities have been suggested. One of the vital obligatory modalities is regarding 

opening of one bank account per family.  The Finance Ministry’s recent (May 15, 2012) 

directives regarding opening of one bank account per family to facilitate electronic benefit 
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transfer and financial inclusion, (GoI-FM, 2012), mandate the banks that families must have 

one account in a bank on Core banking Solution and having NEFT facility.  

The statistics given in these directives depict that:- 

(a) Nearly 10 crore households were not availing banking services.  

(b) As per 2011 census, about 58.7% households, comprising of 54.4% rural households 

and 67.8% urban households, had reported availing banking facilities.  

(c) Out of the 24.69 crore households, 14.48 crore households reported availing banking 

services.  

(d) Under Swabhimaan, over 3.25 crore bank accounts in rural areas have been opened.  

2. Relaxation in Regulatory Framework: The RBI, initially, in November 2005, set the 

population benchmark, which will help it, for taking its financial inclusion drive to the next 

level, mandating all Banks to reach out the villages, all habitations with population in excess 

of 2000, as per the 2001 census, either through the Bank Branches or through Business 

Correspondent (BCs).  However, since 2011-12, the population benchmark is reduced to 

1600 and above.  Very recently, on 11 August 2012, the RBI asked Banks to drop the ‘no-

frills’ tag from the basic savings accounts as the nomenclature has become a stigma.  The 

RBI asked Banks to provide the ‘zero-balance’ facility in the basic banking accounts along 

with ATM-cum-Debit Cards without extra charge. The Finance Ministry directed the Banks 

were directed to reach out to villages with population of 2000, as the population benchmark 

that all habitations with population in excess of 1600 must have a bank branch, which will 

help it take its financial inclusion drive to the next level.  The Finance Ministry, very 

recently, directed all state-run Banks to ensure that every household has at least one savings 

bank account by end of June 2012, a move seen as a precursor to direct transfer of benefits 

under the government's financial inclusion plan.  For this purpose, the Banks have been asked 

to launch a campaign to ensure that opening of new accounts and changes required in existing 

accounts are completed by June 2012, (Khan, 2011).  

3. Self Help Group-Bank Linkage Programme (SLBP): In the last two decades, the 

major institutional innovation in India for expanding financial system access and usage for 

the poor and marginalized sections of the population has been the SBLP. The project 

provided a cost-effective SBLP model for providing financial services to the underserved 

poor. Being a ‘savings-first, credit later’ model, credit discipline became a norm for Self Help 

Groups (SHGs) and ‘social collateral’ made them bankable. The model was initially 

successful in providing solution to the twin problems faced by banks, i.e., low recovery of 

loans in rural areas and high transaction costs in dealing with small borrowers at frequent 

intervals, with a major positive impact of generating social and economic empowerment of 

the membership. However, despite the noteworthy accomplishments of SHGs certain issues, 

such as, inadequate outreach in many regions, delays in opening of SHG accounts and 

disbursement of loans, impounding of savings by banks as collateral, non-approval of repeat 

loans by banks even when the first loan was repaid promptly, multiple membership, 

borrowings by SHG members within and outside SHGs, adverse consequences of unhealthy 

competition between NGO promoted SHGs and Government promoted/subsidy oriented 

SHGs and limited banker interface and monitoring continued to affect the programme in 

many areas. While the basic tenets of the SHGs being savings led credit product remain true 

even today, recent developments have given rise to the need for crucial changes in the 

approach and design of SBLP to make it more flexible and client friendly. The revised 

NABARD guidelines, popularly known as SHG2 (version 2), have sought to address some of 

the shortcomings of the earlier version, (Khan, 2011).  

4. Microfinance Institutions (MFIs): The MFIs have served the underserved/unserved 

populace in the last few years and improved access to credit though there have been quite a 

few debatable issues on the style of corporate governance and ethics of conducting business 



ROLL OF BANKS INFINANCIAL INCLUSION |M.M. GANDHI 65 
 

 
© 2014 The Author | AICLEP © 2014 FLE Learning 

on part of some of the MFIs.  However, it has been often realized that the MFIs do help in 

financial deepening and can remain an important segment of the Indian financial market 

keeping in view the present level of penetration of the banking system. The conceptual 

framework underlying MFIs requires a change. MFIs will have to revisit the mission and 

business strategy and reinvent the sector to remain relevant in the system. A new category of 

‘Non-Banking Financial Company-Micro Finance Institutions’ (NBFC-MFIs) prescribed by 

the Malegam Committee (2011), created in December 2011 by RBI, is also facing difficulties 

primarily into micro financing. The NBFC-MFIs has got some relief from the RBI, which 

issued revised ‘Directions cum Modifications’ in August 2012, (RBI, 2012). On this 

background, these institutions have to revisit their business models to support the income 

earning ability of the borrowers and, at the same time, they remain economically viable.  

NBFC-MFIs will have to work hard in pursuit of transparency and responsible finance, 

shaking off the perception that their motto is profiteering at the cost of the poor but not 

profitability for sustainable and viable growth on one hand and take initiatives to retool the 

product redesign for garnering new customers and acquiring more share of the market on the 

other (Khan, 2011). 

5. Business Facilitators (BFs)/Business Correspondents (BCs): The ICT based agent 

bank model through BFs/BCs for ensuring door step delivery of financial products and 

services, prescribed by the RBI to act as intermediaries for providing financial and banking 

services and ultimately addressing the proverbial last mile problem, initially created by the 

banks themselves, and later improvised by number of innovations, bridging the connectivity 

gap between the service seekers, i.e., under-served populace, and the service providers, i.e., 

the banks, have, however, raised a number of issues both for the partner banks and also for 

the regulators. Viability of the BFs/BCs model in general has remained a critical issue for 

which the model has not taken off as expected. Further, banks and their BFs/BCs also 

exposed to huge risk of cash management, particularly as cash dependence of the economy 

continues to be very high. There is also huge requirement of hand-holding and training of the 

BFs/BCs to enhance the trust level of the end customers. In this context, the current thinking 

of having lean, brick and mortar outfits of the banks (e.g. ultra small branches) to provide 

support to and supervise work of certain number of BFs/BCs appears to be a step in right 

direction. The success of BFs/BCs model also hinges on adoption of technology, which in 

turn, is dependent on the degree of compatibility and integration of technology being 

used by the banks and their BFs/BCs. There is a view that banks could also have their in-

house BF/BC outfits in the form of separate trusts/subsidiaries with separate recruitment and 

remuneration structure but under closer supervisory control.  

6. Product Initiatives: To ensure that more and more people come within the banking 

fold the banks should offer all the customers a ‘basic savings deposit account’ with certain 

minimum common facilities and without the requirement of minimum balance. The services 

provided in this account should include deposit and withdrawal of cash at the bank branches 

as well as ATMs, receipt/credit of money through electronic payment channels or by means 

of deposit/collection of cheques drawn by Central/State Government agencies and 

departments. Innovation of products for the specific needs of the poor is necessary for 

achieving the ultimate objective of inclusive growth (Khan, 2012). 

7. Mobile Banking: With the rapid growth in the number of mobile phone subscribers in 

India, banks in collaboration with telecom companies are seeking to develop an alternate 

channel of delivery of banking services. Keeping in view the issues relating to diversity of 

network providers in India, remittance centric approach of such model and Know Your 

Customer (KYC) related concerns, the RBI has advocated bank-led mobile banking model 

and issued operative guidelines to banks for effecting mobile-based banking transactions. The 

empirical studies indicate that banks are yet to fully exploit this technology even for their 
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existing customers. The banks and the mobile operators reach a workable understanding 

while protecting their mutual interests.  Such an approach would result in a ‘win-win’ 

situation for both and, more importantly, serve the larger cause of public good of financial 

inclusion (Khan, 2012). 

8. Aadhaar-enabled Payment Systems (AEPS): The AEPS having the ability to service 

customers of many banks based on the unique biometric identification data stored in the 

Aadhaar database is expected to empower a bank customer to use Aadhaar as his/her identity 

to access the respective Aadhaar enabled bank account and perform basic banking 

transactions like balance enquiry, cash withdrawal and deposit through the BC. A pilot 

scheme in four districts of Jharkhand state is currently being carried out under which 

MGNREGA wages to labourers are credited to their Aadhaar enabled bank accounts.  

9. Innovative product lines & processes: Banks have to look at their policies and 

procedures to develop new product lines rather than merely adopting the complex products of 

urban India in the rural milieu.  

10. Financial literacy and awareness: There is a strong concern about the pathetic attitude 

of the banks to arrange regular campaigns for spreading awareness about financial inclusion 

and financial literacy need to be intensified. Banks need to do efforts in this area through 

innovative dissemination channels including films, documentaries, pamphlets and road 

shows.  

11. Customer service and consumer protection: Customer service is another issue that 

needs closer attention. Mind-set, cultural and attitudinal changes at the grass-root levels and 

user friendly technology at the level of branches of banks and BC outlets are needed to 

extend holistic customer service to the new entrants to the banking system. Government, 

regulators like Reserve Bank of India, banks, service providers and consumers themselves 

have to play important role in developing a comprehensive approach to consumer protection 

(Khan, 2012). 

12. Issues and Challenges in ICT based Financial Services: Tapping Technology 

Platforms: Banks need to make significant investments in Technology based applications, 

related research and development efforts, comprehensive Management Information Service 

(MIS) and monitoring and evaluation systems on one hand and collaborate with technology 

service providers (TSPs), mobile network operators (MNOs), corporate houses and various 

categories of BCs to develop efficient delivery models with a strategy aiming to create a 

facilitating eco-system, leveraging on technology and promote partnerships of brick and 

mortar branches including ultra-small branches with the ICT-based BC outlets for evolving 

an effective financial inclusion delivery mechanism. Today, banks can provide a bouquet of 

financial services through the various networks of agents and branches by leveraging and fine 

tuning technology platforms. Technology holds the key to providing models for efficient 

delivery of small value transactions in large volumes while reaping economies of scale. The 

implementation of such effective, scalable and platform-independent technology will help 

drive down the cost of providing banking services to the poor.  Further, technology helps in 

spreading financial literacy both as a delivery channel and as an intrinsic part of the learning 

process (e.g., instructional computer).  Today, both the service providers and service seekers 

have a number of technology options, such as, smart cards, micro-ATMs, ATMs, mobile 

technology, Aadhaar Enabled Payment Systems (AEPS), etc. to choose from to provide/seek 

financial services irrespective of their geographic locations. For the success of the ICT-based 

models, resolving technology related issues is the key.  

13. Financial Inclusion as a Business Opportunity vis-à-vis Profitable    Models for 

Financial Inclusion: Financial inclusion initiatives would provide banks with a low-cost and 

stable source of funds, helping them improve their asset-liability management (ALM). Rural 

India presents a remarkable opportunity for banks and financial institutions to seek their 
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fortunes and bring prosperity to the aspiring poor through financial inclusion. In a fast 

growing economy like India the poor are the middle class of tomorrow and banks could, 

therefore, ill-afford to ignore this segment. Banks, however, argue that while the benefits of 

financial inclusion can be easily understood, the costs of serving the poor can be significant 

in the short-term, thereby impacting profitability. Banks, therefore, need to take bold 

decisions and reach out to rural India with strategies and business models which are beyond 

the realm of conventional thinking.  Banks should refrain from deliberately adopting a 

uniform business model.  Banks need to build its own strategy in line with its business model 

and comparative advantage. A successful model should also represent a better way than 

existing alternatives and also answer management guru Peter Drucker’s age-old questions: (a) 

who is your customer? (b) What does the customer value? & (c) How do you deliver 

value at an appropriate cost? A (Ramon, 2011) profitable business model should consist of 

four elements: • a customer value proposition • a profit formula • key resources • key 

processes. 

Profitable models for financial inclusion could, therefore, have the following features* 

(*Note: These are concluding compilation of various options guided/suggested on this 

theme to the banks by various authorities, viz., RBI-2008, RBI-2011a, RBI-2011b, RBI-

2011c, RBI-2011d, NABARD-2012; and also by various experts and authors on this theme, 

including : Chaia et al.-2010, Khan-2011, Karmakar-2011, Nadkarni-2012, Nair-2012, 

Rabha, 2012, Raj-2011,Ramon-2011): 

(a) Offering a clear customer proposition and customized bouquet of products: - To 

succeed in their financial inclusion initiatives, banks would need to offer customers a 

clear proposition and a customized bouquet of product offerings. Banks need to offer 

the following services at a minimum costs and charges, as part of an overall 

‘package’ to attract customers:-  

 Advice on monetary issues, problems, needs and plans 

 Savings cum Overdraft account;  

 Remittance-products; 

 Kisan Credit Card/General Credit Card  

 Disbursements of Grants & Financial Assistance awarded by & in accordance 

with the Central Govt., State Govt., Local authorities, other Funding agencies, 

NGOs, etc.; 

 Micro-Credits as per Bank’s own schemes;  

 Govt. directed Priority sectorial lending  

 Entrepreneurial Credit 

 Micro-Insurance.  

-Each of these offer significant value to customer and enable banks to generate 

value through transaction fees. 

(b) Scalable business model with simple, user friendly low-cost technologies:- Profitable 

business models, (Raj, 2011) would need to be scalable and incorporate simple, user-

friendly and low-cost technologies so that investments would be recouped and profits 

begin showing up as the number of people serviced by a particular branch or outlet 

increases over time. 

(c) Collaborate with local agents and for-profit companies:- According to consulting 

giant (Raj, 2010 from Chaia et al., 2010), the basic problem of ‘last mile access’ can 

be solved if banks can team up with retail outlets (business correspondents) in low-

income, often hard-to-reach areas to offer financial services to rural masses, thereby, 

creating value both for themselves and their customers.  

(d) Banks need to learn from both corporate India and the informal sector: - Banks need 

to innovate and improve service levels in order to provide the same level of 
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accessibility as the local money lender, friend or relative and open branches/banking 

outlets in villages as inclusive banking goes beyond the conventional notions of 

commercial banking. 

(e) Subsidiary model to drive down costs: - Indian banks should explore the subsidiary 

route to drive down distribution costs in their financial inclusion drive.  

(f) Strategy to gain benefits from Government scheme of MGNREGA:-, Banks need to 

mould their strategies to gain benefits amendments made in August 2011 making 

mandatory under the law for state governments to ensure that every beneficiary of the 

MGNREGA scheme has a bank/post office account and the disbursements are made 

exclusively through these channels, which provide opportunities to the banks and 

positively benefit financial inclusion initiatives.  

(g) Innovate and test-market pilot products/services: - Banks need to keep their MIS 

updated and keep ground realities in mind while designing their products/services for 

the poor. McKinsey’s report (2010) also suggests that financial service providers 

should test-market low-cost pilots to see which products/services are found acceptable 

before large-scale introduction. 

 

CONCLUSION 

The problem of financial exclusion needs to be tackled with urgency if we want our 

country to grow in an equitable and sustainable manner. Traditional and conventional 

banking solutions may not be the answer to address the problem of financial inclusion in 

India. Banks, therefore, need to innovate and think ‘out-of-the-box’ for solutions to overcome 

the problem of financial exclusion in India. They need to deploy new technologies and create 

financially viable models to take forward the process of financial inclusion in an effective 

manner. This way banks in India would be doing a great service to the cause of financial 

inclusion and make their name in history.  Financial inclusion may be a social responsibility 

for the banks in the short-run but will turn out to be a business opportunity in the long-term. 

Financial Inclusion is no longer an option, but it is a compulsion. The entire world is looking 

at this experiment in India and it is important that banks rise up to this challenge and meet it 

successfully. The current policy objective of inclusive growth with financial stability cannot 

be achieved without ensuring universal financial inclusion.  Pursuit of financial inclusion by 

adoption of innovative products and processes does, however, pose challenge of managing 

trade-offs between the objective of financial inclusion and financial stability.  In the Indian 

context, the Reserve Bank has always sought to balance the risk of partnerships and product 

innovations with the ability to achieve greater penetration in a safe, secured and prudentially 

sound manner.  The underlying belief is that only sound and strong institutions can promote 

financial inclusion in a sustainable manner and, towards this end, prudent regulations have to 

be in place to achieve inclusion while protecting financial stability and consumer interest. By 

adopting appropriate regulatory framework for innovations in policies, partnerships, 

processes and products meant for financial inclusion, the Reserve Bank has sought to further 

the cause of inclusion without falling short of the policy goal of financial stability. The 

stakeholders have come to realize the need for viable and sustainable business models which 

focus on accessible and affordable financial services, products and processes, synergistic 

partnerships with non-bank entities including the technology service providers for efficient 

handling of low value, large volume transactions, particularly in remote, banking shadow 

areas and appropriate regulatory and risk management policies that ensure financial inclusion 

and financial stability move in tandem. 
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A FREIRIAN APPROACH TO INTERNATIONAL RELATIONS AND 

PEACEBUILDING 
Sarah Schmidt 

 

INTRODUCTION 

In the globalized and intrinsically entwined world of today, it is nearly impossible to 

remain ignorant to the struggles of the developing world. While there have been major strides 

made in health reform, education, and civil rights since the UN mandated Millennium 

Development Goals, and revolutionary progress leading to democratic change, where 

authoritarian regimes once enjoyed autonomy, there is still much work to be done to alleviate 

poverty, increase the voice of the worlds oppressed, and proliferate equality among gender 

groups, minority populations, and socioeconomic divides. As awareness of the developing 

world grows, so do the opportunities to engage with the issues at hand, thus creating a 

dichotomous result of increased exploitation of vulnerable groups and an increase in the 

opportunities for awareness and solutions. Whether the international interaction is track one 

diplomacy, at the state level, track two diplomacy, at an organizational level, academic 

praxeological learning and research programs, or simply individual engagement, a Freirian 

approach has the potential to counter the cycle of oppression that has been perpetuated 

throughout the post-colonial world.  Paulo Freire, in his seminal work, Pedagogy of the 

Oppressed, repudiates the antidiological and destructive susceptibilities of cross cultural 

work with concepts focused on humanist action.  

With a Freirian approach to International Relations, Democracy Building, and 

Peacebuilding, engagement and dialogue at a grassroots level has the potential to create an 

environment of empowerment for individuals and communities, ultimately leading to positive 

change and increased equality. The integration of Freirian ideals in the field of IR, 

Democracy Building, and Peacebuilding would not only give a voice to the targeted 

population or region, but it would also combat the North-South divide mentality that many 

stakeholders on all levels maintain.  Whether applied to a macro scale such as a government 

and its citizens or a micro scale exemplified in the concept of peace education and the 

democratic relationship between teachers and students, a Freirian lens allows the struggle 

toward personhood and liberation to be framed in critical thought and dialogue. The setting 

from which creativity, liberty, and positive peace are realized is fed by dialogue and 

overcomes antidiolagical action intended to snuff out the solidarity of a united group of 

revolutionaries. Through responsible, sustainable projects and praxeological learning 

interactions, diplomatic ties, non-governmental organizations, scholar-practitioners, and 

individuals have the opportunity to stand in solidarity with the oppressed, creating an 

environment where awareness is raised, and change is possible. In this environment positive 

peace can not only develop, but also flourish among the “radical” dialogue of those fighting 

for a more equal and less exploitive world. 

If Peacebuilding is to encompass the reciprocal learning invoked by Paulo Freire in 

Pedagogy of the Oppressed then engaged persons, have a unique opportunity of growth and 

equal minded progression to a more whole understanding of life and humanity. With the 

creative implementation of Freire’s educational theories, education, both in the traditional 

classroom setting, building capacity, curriculum, and pedagogy, as well as, in the non-

traditional training and community building programs that are active across the globe, will 

provide the context for conscientization, both individual and community, thus effecting the 

shape of democracy building and peacebuilding programs.  The environment created is one of 

cooperation, giving way to a process of mutual learning and exchange of dialogue, ideas, and 

information, which, in turn, leads to an air of mutual and reciprocal empowerment, leading to 
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the humanization of both parties.  Freire focuses specifically on incommensurate, or 

oppressive dynamics and relationships, which regrettably defines so many international 

interactions and programs that are implemented from the global North to the global South.  

The application of this relationship is wide ranging from teacher/student affairs to 

government/public and transnational interaction.  Regardless of the scope of application, the 

fundamentals of Freire’s theory hold true.  The hopeful goal of removing hierarchies, creating 

an environment conducive to  empowering individuals and communities, and progressing 

toward a global community of equal, enabled, and inspired minds is in reach when 

approached through a lens of conscientization.   

Revolutionary Conscientization  

In one word, conscientization captures the complex theories presented in Pedagogy of 

the Oppressed.  This one word carries with it a mosaic of ideas, ranging from the realization 

of self, to the development and progress of a community.  In the international relations sector, 

conscientization would fall neatly under constructivist theories of the peacebuilding process 

and is applicable on an individual level, as well as, a community, or national level.  On a 

macro scale, the notion of community empowerment, revolution, democratic values, and 

autonomy from an oppressive state is oftentimes portrayed as radicalism, anarchical, and 

fanatical, but through the Freirian lens, radicalism encompasses progress—“the more radical 

the person is, the more fully he or she can better transform [the world].  This individual is not 

afraid to confront, to listen, to see the world unveiled” (Freire 39).  Current events reflect this 

notion of the fearless revolutionary, thirsty for positive change.  The Arab Uprisings or the 

Arab Spring presented revolutionaries who were living under oppressive authoritarian 

regimes and labelled radical and a threat to stability, making armed responses against 

peaceful protestors invoking the international human rights rhetoric and calling for more 

democratic values, equality, less corruption and abusive behaviour at the hands of the state, 

more legitimate.  When compared to traditional, “old guard” society, focused on religion and 

conservative values, the youth movements of the Arab world were radical in their demands 

and mobilization.   

Protesting in support of equal rights of women, a representative government, 

improved employment opportunities, and less state brutality, the “radical” person, in this 

sense, echoed by Freire’s definition of a radical, challenges inequality and speaks out against 

it, confronting injustice despite hierarchical objection: “sectarianism, fed by fanaticism, is 

always castrating.  Radicalization, nourished by a critical sprit, is always creative.  

Sectarianism mythicizes and thereby alienates; radicalization criticizes thereby liberates” 

(Freire 37).  Through underground dialogue and unification, the Arab Uprisings fostered an 

environment of critical thought and discourse among the young adult population, thus 

challenging the status quo of accepting abuses and inequalities.  An environment of collective 

consciencetization developed as hierarchies fell to the voices of the under-represented.  For 

the first time in many nations, youth stood up in solidarity, demanding representation and 

positive change.  “Ash-shaʻb yurīd isqāṭ an-niẓām” (the people demand/want the fall of the 

regime) rang through the streets of Egypt, Bahrain, Tunisia, Yemen, and other Arab world 

countries, calling on the people to mobilize and discover the empowerment fostered through 

community thought and action.  The young radicals realized the injustice of society as they 

fed each other through dialogue and engaged in the process of cooperative humanization, 

calling for creative and justified change.   

“This [radical] person is not afraid to meet the people or to enter into dialogue with 

them.  This person does not consider himself or herself the proprietor of history or of 

all people, or the liberator of the oppressed; but he or she does commit himself or 

herself, within history, to fight at their side.” (Freire, 39) 
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Community praxis fuelled the revolution.  Although some states affected by the Arab 

Uprising have fallen into deep and violent conflict, the revolutions were successful in 

bringing a voice to the people and in some cases, toppling oppressive regimes.  A process of 

humanization has begun that cannot be reversed or quieted at the end of a gun barrel.  After 

experiencing the empowerment fostered by collective thought, action, and conscientization, 

the young adults engaged in the cause will not falter until their goals are met.  The 

revolutions of the Arab World also fostered an environment for increased international 

engagement, resulting in a dichotomy of more dialogue, but also increased risk of false 

generosity and exploitation.  The act of false generosity undermines the development and 

peace building process and leads to exploitation.  This theme will be addressed in further 

detail in a later section. 

On a micro scale, an oppressive state comes in the form of individual relationships 

and can be hierarchical based on age, class, race, education, or any other separatist dynamic.  

Breaking a state of individual oppression begins with the self-realization and humanization 

process developed through dialogue.  Critical dialogue creates an environment where 

oppressed individuals are free to think creatively and analytically, contrasting a situation of 

absolute structure, subordination, and restraint of imagination.  In a free environment, 

humanist action flourishes, allowing the oppressed to engage in the act of conscientization.   

Through radical dialogue, individuals engage in self-empowerment and realization, 

collectively bringing one another and themselves closer to understanding their humanity: 

“reflection—true reflection—leads to action” (Freire 66).  In the peace building sector, 

grassroots, bottom-up initiatives and movements are often focused around this micro 

application of empowerment and self-realization.  These movements are also an important 

theme of constructivist thought, which posits that a more whole understanding of personhood 

and community will ultimately empower positive change toward a more equal society—

leading to peace, reconciliation, and development.  A change in ideas and identity encouraged 

by critical analysis of past conflict and/or discriminatory or intolerant sentiments has been the 

goal in post conflict zones such as South Africa, Rwanda, and Burundi.  Applied in different 

ways, the grassroots approach uses Freirian ideals of dialogue to shift attitudes in post 

conflict regions.  Understanding is a vital piece of transformation and this can be 

accomplished through critical dialogue.  However, as we will see later, significant risks exist 

as international actors on all levels (state, NGO, individual) attempt to facilitate these 

interactions. 

Both on the macro and micro scale, empowerment and dialogue must come from the 

oppressed themselves, or from those who truly stand in selfless solidarity with the oppressed.  

The essence of freedom, democracy, and ultimately empowerment, if not cultivated within 

the oppressed, will fail to take hold and only empower those who have worked to rescind 

injustice.  If this is facilitated by an outside force, the purpose is defeated and hierarchies are 

simply reinforced.  When this occurs, false generosity is produced, thus worsening the plight 

of the oppressed and dehumanizing them further, “any attempt to ‘soften’ the power of the 

oppressor in deference to the weakness of the oppressed almost always manifests itself in the 

form of false generosity” (Freire 44); however, when evoked by the oppressed community, 

empowerment constitutes an act of love—“opposing the lovelessness which lies at the heart 

of the oppressors’ violence” (Freire 45).  In this initial stage of dialogue, Freire suggests, the 

oppressed will struggle with the appeal to inflict reverse repression as they break the bonds of 

their oppressive state.  

As the oppressed are dehumanization and stripped of their personhood, the acquisition 

of an identity is often aligned with discriminatory behaviour.  In a modern context, we find 

examples of reverse oppression in African conflict such as Rwanda, when genocide resulted 

from discriminatory reverse oppression of the Hutu tribe. Examples of reverse oppression can 
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be found throughout post-colonial history—“the very structure of their thought has been 

conditioned by the contradictions of the concrete, existential situation which they were 

shaped.  Their ideal is to be men; but for them, to be men is to be oppressors” (Freire 45).  

While violence on any scale is not justifiable, we are reminded by Freire that violence is 

never generated by the oppressed themselves: “Never in history has violence been initiated 

by the oppressed… violence is initiated by those who oppress, who exploit, who fail to 

recognize others as persons—not those who are oppressed, exploited, and unrecognized”  

(Freire, 55).  When violence, both indirect and direct, is imposed by authority figures on any 

scale, this becomes the example for power.  In reaction to this violence, the oppressed will 

mirror what they know as power—violence.  An act of violence is not always direct, physical 

violence, like rape, murder, or assault.  Indirect violence, also termed “structural violence” is 

fostered through systems that perpetuate oppression and poverty, leading to false generosity, 

and developing a cycle of violent behaviour.  With this logic in mind, false generosity 

constitutes violence, as it propagates hierarchical systems and encourages the false mentality 

of “savior—victim—savage” and the warped concept of White Man’s Burden. 

 

 

 

The consequence of the humanization process of the oppressor is the potential for 

false generosity; as oppressors revert from their former discriminatory acts, they will 

oftentimes create an unintentionally insincere dynamic.  Though their worldview may have 

changed, the oppressive nature is so engrained that they still view the oppressed population as 
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(Freire, 44). Without the removal of hierarchies and the engagement in true, equal, dialogue, 

where ideas are exchanged and heard, false generosity will be present. The danger of 

unconscious oppression is perhaps the most dangerous because the oppressor intends on 

positive interactions, but only propagates the cycle of violence.  It is possible, for instance, 

that in the eyes of the oppressor (or former oppressor), their actions are sincere.  However, in 

the absence of dialogue and earnest trust in the oppressed community, oppressive dynamics 

will always be the result.  A common goal of the Global North is to “empower” developing 

countries to sustain, defend, and govern themselves successfully.  However, empowerment is 

not given by one party to another. When viewed in this way, the more powerful party is only 

given more authority to manage and oversee the process, viewing themselves as the giver of 

empowerment and sustainability.  

Even if one is “simply the heir of exploitation [and] moves to the side of the 

exploited, they almost always bring with them the marks of their origin” (Freire 60).  With a 

lack of faith and trust in the oppressed, the oppressor sees it as their duty to assist and lead the 

cause, subsequently stripping responsibility from the oppressed. This duty leads to a false 

self-perception of saving the oppressed community, while void of trust. False generosity is 

one of the most widespread issues in international relations and diplomacy (both track one 

and track two). Perhaps the most effected sector is development and peacebuilding. Both at a 

state-to-state level, and at an individual level, those receiving aid are perceived as paralyzed 

in a state of helplessness, while those transferring aid are viewed as liberators.  This attitude 

creates an automatic, and unconscious, hierarchy or chain of command, placing the 

distributor on top of, and holding more power than, the receiver.   

At a national level, this is stated outright.  Government funded foreign aid will always 

be supplementing the interest of the administering government. An accurate example of this 

unequal relationship is found in the foreign aid packages granted by the United States 

Government (USG) to the Government of Haiti (GOH).  Despite the massive humanitarian 

aid need after the political disasters and repression of the second half of the 20
th

 century and 

natural disasters of the early 21
st
 century, the USG qualifies every assistance, whether 

political, financial, or other, by the interest of the United States of America, rather than the 

genuine need for the Haitian people.  We have seen this qualification in many other foreign 

policy decisions of the USG. Government sponsored aid packages must always align with 

strategic interests, security, or long term USG goals before funds are dispersed—“The USG 

will play an active role as a member of the board of the Interim Haiti Recovery Commission 

(IHRC), an entity formally created by the GOH to coordinate and oversee recovery and 

reconstruction efforts” (USAID, 6).  In this statement, the USG recognizes the sovereignty of 

Haiti, stating their responsibility to “oversee recovery and reconstruction efforts”, but qualify 

this responsibility by stating the USG will play an active role.  One can assume that the 

funding will be managed by the GOH, but overseen and dispersed by the USG, ultimately 

giving the USG power.  In this case and others similar, not only is there a power dynamic 

established, which ultimately patronizes the GOH, but there is also an environment of false 

generosity developed. 

Yet another downfall of false generosity is the ensuing dependence that is developed 

due to the unequal and oppressive relationship.   

In order to have the continued opportunity to express their "generosity," the 

oppressors must perpetuate injustice as well. An unjust social order is the permanent fount of 

this "generosity," which is nourished by death, despair, and poverty. That is why the 

dispensers of false generosity become desperate at the slightest threat to its source. (Freire, 

44) 

More common than the case of official governmental aid, which tends to be targeted 

at specific projects or sectors and includes a distinct timeline and agenda, international non-
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governmental organizations (INGO), who are not constrained by the same diplomatic and 

state interest based projects, have the potential of causing increased suffering, dependence, 

and dehumanization.  The false generosity present in the INGO sector of developing 

countries is widespread and pervasive. While the USG has allocated millions of dollars in aid 

to Haiti in the form of official grants and programming, the activity of INGO’s in the country 

is oversaturated and inefficient.  The USG estimates up to ten thousand INGOs actively 

working in the Haiti (USIP).  While most, if not all, INGO projects are focused on alleviating 

suffering and poverty, relying on foreign aid and nongovernmental support perpetuates an 

already weak governmental system and fosters an environment of dependence on outside 

resources. Although INGO’s are actively involved in the communities with which they work, 

they fail to realize that they have vast reach, unrestricted influence, and deep pockets, which 

has detrimental potential and creates the dependent relationship that Freire warns against.  

False generosity is present when humanitarianism is at play, rather than humanist action.  

When humanitarianism is implemented, rather than humanist action, hierarchical dynamics 

are automatically imposed.  This environment creates a structure of “savior—victim—

savage”, which not only embellishes the role of the aid provider, but it also dehumanizes the 

oppressed further.  “The man or woman who proclaims devotion to the cause of liberation yet 

is unable to enter into communion with the people, whom he or she continues to regard as 

totally ignorant, is grievously self-deceived” (Freire 61).  Only when complete trust and good 

faith is found in the oppressed can the path of rehumanization begin—“trusting the people is 

indispensible precondition for revolutionary change” (Freire 60).  As former oppressors come 

to the harsh reality of their condition, a “profound rebirth” must occur, followed by 

continuous and constant self-evaluation.  

While oppression occurs at the national level and organizational level, it is also 

present on the individual level.  Freire specifically argues against “banking education”.  

Banking is a dynamic between a person in a position of power and those below them; similar 

to the dynamic of humanitarianism, banking, by nature, creates a hierarchy and strips the 

constituent of their responsibility to think and engage.  When banking education is taking 

place: “the teacher teaches and the students are taught; the teacher knows everything and the 

students know nothing…the teacher speaks and the students listen—meekly” (Freire 73).  In 

this scenario, dialogue and mutual empowerment are impossible due to the harsh dynamics of 

the classroom, workshop, or project.  Relationships, to Freire, should be reciprocal, teaching 

both leader and follower, teacher and student, rather than setting up the false dichotomy 

placing individuals “in the world, not with the world or with others” (Freire 75).  At the most 

basic level, in schools, this dichotomy serves the oppressive state, as the very dynamic in the 

classroom trains youth to be submissive and discourages the critical thought and creativity 

that feeds liberation and leads to revolution and personhood.  Overwhelming control, Freire 

suggests, is necrophilic and is fed by a love of death.  Banking education is motivated by the 

same necrophilia: “based on a mechanistic, static, naturalistic, spatialized view of 

consciousness, it transforms students into receiving objects.  It attempts to control thinking 

and action, leads women and men to adjust to the worlds, and inhibits their creative power” 

(Freire 77).  Banking education systematically indoctrinates oppression. 

The concept of banking education stretches far beyond the classroom.  Through a lens 

of international development and peacebuilding, any situation where a Foreign Service 

provider approaches a project or community with a hierarchical attitude, placing themselves 

in any way above their counterparts, whether that be a holder of information, of resources, or 

of solutions, banking is in progress. Liberation from banking education, begins with breaking 

the tiered structure of the classroom, workshop, project, or relationship.  When the hierarchy 

is removed, an environment of equality begins to develop, creativity flourishes, and both 

teacher and student engage in mutual empowerment and dialogue.  Liberation cannot be 
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banked, it must be roused from within the oppressed through the exchange of ideas and the 

critical reflection, which encompasses praxis.  “Liberating education consists in acts of 

cognition, not transferrals of information” (Freire 79). As praxis is implemented, a two-fold 

process begins: the educator (in the broadest sense of the word) is no longer the holder of 

information, but “is himself taught in dialogue with the students, who in turn while being 

taught also teach” (Freire 80).  When the student leaves this environment, they, in turn, 

approach interpersonal interactions free from a hierarchical position, more open to the 

exchange of information and ideas.  With a sense of empowerment fostered from the equal-

minded dialogue of the classroom, individuals are enabled to begin a process of identity 

transformation from oppression to personhood and purpose.  This transformative process has 

a ripple effect that, in turn, reaches far beyond the classroom or workshop.    

The journey to personhood and self-realization on a community level happens parallel 

to the community’s paradigms and ideas shifting to more equal and free principles, which 

also encompasses the concept of constructivism. Constructivism focuses on positive peace 

and development through transformation—transformation of ideas, identities, and values.  

Positive peace not only embodies the absence of violence, but also includes progress toward a 

more equal community.  Positive peace suggests that conscientization has come to fruition. In 

this context, positive peace opposes both indirect violence like repression, discrimination, and 

lack of civil services, as well as, direct violence like murder, rape, and torture.  Directly in 

line with Freire’s Pedagogy of the Oppressed, Johan Galtung, one of the first to identify 

indirect or structural violence, argues that violent behaviour is present when “human beings 

are being influenced so that their actual somatic and mental realizations are below their 

potential realizations” (Galtung 2).  While Freire speaks to the realization of personhood and 

Galtung focuses on the pathway to peace, they are identifying the same goal—equality and 

whole personhood for all: 

Any situation in which “A” objectively exploits “B” or hinders his and her pursuit of 

self-affirmation as a responsible person is one of oppression.  Such a situation in itself 

constitutes violence, even when sweetened by false generosity, because it interferes with the 

individuals ontological and historical vocation to be more fully human.  With the 

establishment of a relationship of oppression, violence has already begun.  Never in history 

has violence been initiated by the oppressed… violence is initiated by those who oppress, 

who exploit, who fail to recognize others as persons—not by those who are oppressed, 

exploited, and unrecognized.  (Freire 55) 

As part of the journey toward humanization and “the creation of a world in which it is 

easier to love” (Freire 40), essential philosophical questions must be presented: what does it 

mean to be fully human?  Humanity has been wrought with destruction since its beginning—

is being more fully human embracing the cruelty of humanity as well as the peace and justice 

of humanity?  What are social constructs and what are engrained in our humanity?  The 

concept of human rights has arisen from the inherent dignity of the human being.  Reinforced 

(and often abused) by social structures and traditions across the world, these rights are needed 

for a life worthy of a human being and have become the crux of international development 

programs around the world. Both in Eastern and Western culture, unity and compassion are 

paramount.  Siddartha Guatama called for a “universal brotherhood” to unite the world 

regardless of colour, language, or pigment.  The United Nations Declaration of Universal 

Human Rights states: “All human beings are born free and equal in dignity and rights.  They 

are endowed with reason and conscience and should act towards one another in a spirit of 

brotherhood” (article 1, UN).  The oneness of humanity cannot, however, be achieved unless 

the individual engages in conscientization.  When the individual engages in the process of 

humanization, community and global oneness is possible because this humanization is 

realized beyond self.  If development and peacebuilding programs were to inherit this 
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humanistic language of brotherhood and positive peace, they would be approaching projects 

with a more whole understanding of humanity and the communities with which they plan to 

engage.  Humanization includes our brothers and sisters across the globe and recognizes each 

individual as fully human and fully equal. 

Whether applied to a macro scale such as a government and its people or a micro 

scale like the relationship between teachers and students, a Freirean lens of 

consciencetization allows the struggle toward personhood and liberation to be framed in 

critical thought and dialogue.  As the oppressed struggle toward the freedom and 

empowerment to understand humanity more fully, they must realize that “the struggle begins 

with men’s recognition that they have been destroyed” (Freire 68).  With this realization, the 

oppressed can begin to rebuild their humanity through dialogue and action.  The setting from 

which creativity, liberty, and positive peace are realized is fed by dialogue and overcomes 

antidiolagical action intended to snuff out the solidarity of a united group of revolutionaries.  

This unity, as suggested by Freire, acts as a “transforming force with which they can recreate 

the world and make it more human” (145).  As the oppressed unite and stand in solidarity 

against repression and inequality, change is possible and positive peace can not only develop, 

but also flourish among the “radical” dialogue of those fighting for a more equal and less 

exploitive world. 
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ABSTRACT 

Intellectuals and political scholars around the world have often debated upon the 

political regimes of India. This paper discusses the political participation and representation 

in India, events and theories in the establishment of a robust Democracy. The focus is on 

youth participation in Elections 2014 and how the youth played a vital role in the electoral 

process and its results. This paper depicts what the outcome holds for the re-emerging India. 

It points out how members from all walks of life, religion and caste have been given space in 

the Government and how their representation is vital for the social development of the 

country. India is progressing in all spheres of Democracy and politics in India is slowly 

losing its social stigma that it belongs only to the powerful and the elite thus ensuring 

increased participation and better representation of people in politics in India, a sign of 

resurrection. 

The Oxford Dictionary defines democracy as a system of government by the whole 

population or all the eligible members of a state, typically through elected representatives.
2
 

Democracy is a universally recognized ideal, widely practiced and is also one of the core 

values of the United Nations that promises to every citizen of this world liberty, equality and 

justice.  Democracy provides an environment for the protection and effective realization of 

human rights. These values are embodied in the Universal Declaration of Human Rights and 

further developed in the International Covenant on Civil and Political Rights, which 

enshrines a host of political rights and civil liberties underpinning meaningful democracies.
3
 

Democracy, has always been plagued by one predominantly looming question, that is- are we 

to believe that a democracy deficit
4
  does exist in the true sense? If so, which school of 

thought are we to rely upon for solutions of the ‘democratic crisis? An ideal democracy is one 
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where those affected by the decisions of democracy in turn influence the making of the 

democracy. Based on this argument we can safely say that greater citizen participation would 

in fact be an apt solution to political problems of any country.  

The concept of representative democracy with adequate participation is quite simple, 

everyone seems to have an understanding of it, yet few can agree on any particular definition. 

There exists an extensive literature that offers various definitions and understanding 

depending upon which school of thought portrays this elusive concept. Hanna Pitkin, 

provides perhaps, one of the most straightforward definitions: to represent is simply to “make 

present again.”
5
 One can viably infer that the act of political representation is in fact making 

the citizens voices omnipresent in governance. The degree of citizen participation is directly 

proportional to solutions of problems faced by various developed democracies. Political 

representation is based on four pillars viz. some party being represented, some party 

representing, something being represented and a setting where in the activity of 

representation is taking place.
 6

  One reason that the concept of representation remains 

elusive is that theories of representation often apply to particular kinds of political actors 

within a particular concept. 
7
 

The most discussed theory is that of delegate and trustee. James Madison, believes 

that a representative ought to follow according to the constituent preference promulgate the 

delegate theory. Whereas, thinkers like Edmund Burke, propagate the theory of trustee, which 

says that the representative should act according to his own judgment to adhere and 

effectively promote the interests of the people. To what extent can democratic deficits be 

narrowed through more citizen participation? This dimension of the question also requires 

perspective, since the same trends that open deficits may also limit participatory responses. 

Those who first emphasized the complexity of governing and its strategic consequences – 

Max Weber and Joseph Schumpeter concluded that effective citizen participation is limited to 

choosing elite in competitive elections.
8
The politics of participation in representative 

democracy has many limits. India for one has been exercising increased form of political 

participation over the past few decades. What could be the reasons of the growing political 

participation and decreasing quality of governance in Indian society?
9
 The Indian society is in 

its 67
th

 year of democracy. The key role of citizens in a democracy is to participate in public 

life. Citizens have an obligation to become informed about public issues, to watch carefully 

how their political leaders and representatives use their powers, and to express their own 

opinions and interests. Voting in elections is another important civic duty of all citizens. But 

to vote wisely, each citizen should listen to the views of the different parties and candidates, 

and then make his or her own decision on whom to support. 

Participation can also involve campaigning for a political party or candidate, standing 

as a candidate for political office, debating public issues, attending community meetings, 

petitioning the government, and even protesting. A vital form of participation comes through 

active membership in independent, non-governmental organizations, what we call ‘civil 

society’. These organizations represent a variety of interests and beliefs:  farmers, workers, 

doctors, teachers, business owners, religious believers, women, students, human rights 
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activists.
10

 It’s imperative that not only the youth but also women exercise their rights both in 

politics and in civil society. 

This requires efforts by civil society organizations to educate women and youth about 

their democratic rights and responsibilities, improve their political skills, represent their 

common interests, and involve them in political life. In a democracy, participation in civic 

groups should be voluntary.  No one should be forced to join an organization against their 

will. Political parties are vital organizations in a democracy, and democracy is stronger when 

citizens become active members of political parties. However, no one should support a 

political party because he is pressured or threatened by others.  In a democracy, citizens 

ought to be free to choose which party to support.  

Democracy depends on citizen participation in all these ways.  But participation must 

be peaceful, respectful of the law, and tolerant of the different views of other groups and 

individuals.
11

 

India has for decades seen coalition politics. While some say it leads to greater 

democratization, some argue that it slows down the process of development as there are too 

many stakeholders and the views and assent of all is required to go ahead with any scheme or 

a proposal.  

Since 1996, India has seen one of the world’s largest multi-party coalition 

governments of seven to twelve parties in government, not counting pre-electoral and post-

electoral allies who opt to provide only external support.
12

 The number of national parties 

(with a significant presence in four or more states) actually declined from eight to six 

between 1989-2004, while the number of state parties leapt from twenty to thirty-six and the 

number of registered parties doubled from 85 to 173 over the same period. The number of 

parties represented in the Lower House of Parliament has steadily increased from twenty-

three in 1989 to thirty-eight in 2004, of which the major increase has been in the number of 

state parties from eight to twenty-four. While the Left Front has been stagnant at 8-10%, the 

non-Bharatiya Janata Party (BJP), non-Congress, non-Left space – dominated by mostly 

single-state regional parties– grew from 34% vote share in 1991 to 43% in 2004.
13

 

As India held a general election in 1999, the New York Times (October 8, 1999) 

editorialized about India’s democracy in glowing terms: “As 360 million Indians voted over 

the last month, the world’s largest and most fractious democracy once again set a stirring-

example for all nations … India’s rich diversity sometimes looks like an obstacle to unity. But 

the latest election has proved that a commitment to resolving differences peacefully and 

democratically can transform diversity into a source of strength.”
14

 

India is a country blessed with diversities but, many people around the world consider 

this as a disadvantage for country’s integrity, the Indians however believe that this is a matter 

of great pride for them and a symbol of unequalled unity. Since India got its independence in 

1947, the ‘backward castes’ of the society have been adequately represented in politics, 

educational institutions and government jobs. This is a phenomenon seen only in India 

wherein people on whom some disability is imposed have been given equal representation 

and opportunity to be a part of mainstream India. That’s the beauty of this great nation, 

everyone gets a chance to prove their mettle and contribute towards the welfare of the state.   

Not only backward castes belonging to Hindus, Mohamedans, Christians, Sikhs, 

Jains, Buddhists and people from all other religions are given representation in the Indian 
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political spectrum. This is a spectacle alien to many cultures in the rest of the world. 

Unfortunately, 2014 is the first time that the ruling government will not have even a single 

Muslim MP in the Parliament, a fact that has sent waves of discomfort amongst the 200 

million Muslims in India.  

When one talks about inclusive participation in a democracy, it should not 

participation controlled by the rich and powerful by placing their puppets in organizational 

and administrative posts where they want to. This would not at all amount to inclusive 

participation, but would amount to an Oligarchic Democracy. Analysis of U.S. politics 

centred on economic elites go back at least to Charles Beard, who maintained that the chief 

aim of the framers of the U.S. Constitution was to protect private property, favouring the 

economic interests of wealthy merchants and plantation owners rather than the interests of the 

then-majority small farmers, labourers, and craft workers.
15

 

However, in India the makers of the Constitution have provided for special status for 

people from backward classes so as to elevate their position in the political frame by bringing 

them at par with the general castes prevailing in the Indian society. In the first ever elections 

held in independent India in 1951-52, there were 72 seats reserved for the Scheduled Castes 

and 28 seats reserved for the Scheduled Tribes. From those early days of independence to the 

contemporary jet-setting India, the society has undergone Mutatis Mutandis and the 

participation for these reserved categories has increased to 131 members, 84 for SCs and 27 

for STs. Moreover, there are seats reserved for Anglo-Indians too in the Indian Parliament.  

One of the most striking examples of inclusive participation in politics of India is the 

2004 Elections wherein the Indian people voted in favour of Sonia Gandhi, a person who is 

not an Indian by birth to become the country’s Prime Minister, who in turn gave way for Dr. 

Manmohan Singh, a Sikh, a person from a minority community to become Prime Minister of 

the world’s largest democracy. The icing on the cake is that Dr. Singh took oath under 

President APJ Abdul Kalam, a Muslim, also from a minority community, a spectacle that can 

only be witnessed in India.  

India’s rich legal history boasts of 5 Presidents who are not from the predominant 

caste – the Hindu community, a fact that all Indians feel proud about while talking about their 

country’s wide-ranging participation in the Democratic process. K R Narayanan, a Dalit, 

considered to be from the backward classes was made 10
th

 President of India. In 2014, India 

for the first time witnessed a non-Congress majority Government at the Centre; being headed 

by Mr.Narendra Modi, a person from the ‘other backward classes’. 

This paper focuses on how the General Elections, 2014, proved to be the year of the 

unprecedented extra-ordinary outcome. One can safely say, it has so far proved to be the year 

of hope with a spectacular voter turnout and a stable Government at the Centre. 

There was a lot of euphoria about this election amongst people from all walks of life 

throughout the length and breadth of the country. Maybe this is what explains the high voter 

turnout across India. With an electorate of 830 million, this election surely saw unparalleled 

and exceptional participation of the Indian people in the electoral process. The fact of 

paramount importance in this election is that it recorded the highest ever voter percentage, 

66.4%.
16

 Although close to 264 million eligible voters failed to fulfil their electoral duty, 

almost six times the entire population of UK! 
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The past Government, headed by the UPA
17

 was facing severe anti-incumbency due 

to leadership deficit, miss-governance, corruption allegations and lack of action to bring 

down prices of essential commodities. The Indian people’s hopes had been worn out; change 

was the need of the hour and development the only agenda. While the divisive politics of the 

INC was out rightly rejected by the electorate, they saw hope and optimism in the Prime 

Minister candidate of the ‘Hindu Nationalist’ party the Bharatiya Janata Party, Mr. Narendra 

Modi.  

He wooed fledgling voters with promises of development. The people of India clearly, 

have bought his idea of India and thereby giving him a clear mandate, a mandate that he 

himself might not have expected; 281 seats for the BJP and 336 for the National Democratic 

Alliance unmistakably lays down a tough path to tread for the new Government as the 

expectations from young India are at an all-time high. If he delivers, he is in for a long 

innings, but if he does not, the consequence will be unforgiving. 

If there is an entity that has to be congratulated for this stunning performance of the 

Indian democracy, it is the Election Commission of India. From the mighty Himalayas to the 

islands in the Indian Ocean, the ECI conquered every geographical barrier, every language 

hindrance and all diversities of this great nation to ensure free and fair elections. And maybe 

that is why one can say, it was the Indian democracy that won this election.  

Regardless of how efficiently the ECI organizes the elections, it ultimately boils down 

to electoral participation that is a result of political awareness. In Elections 2014, the political 

awareness of Indians is praiseworthy. They were erudite about the political activities of 

parties, the candidates and their background. Electronic and print media kept tabs on each and 

every politician of the country in this eventful year. Be it a celebrity or even a Member of 

Parliament, local and national media had become the watchdog of the Indian masses. 

Facebook pages, Twitter accounts of politicians helped people know of their political routine 

and activities. The media played a vital role as a platform for campaign and even as a public 

educator. The freedom of press in India reached its zenith serving as a worthy example for 

media of other countries to follow and act upon for the smooth functioning of democratic 

process.  

When one talks about consolidation of democracy, we often forget the role of women 

and their contribution. The participation of women and their engagement in electoral process 

is an important marker for maturity and efficacy of democracy in any country.
18

The Indian 

women set a shining example for the rest of the world to follow in the recently concluded 

elections. The country saw it’s highest ever percentage of women voters this time, at 

65.63%.
19

 From 38.8% women turnout in the 1957 Lok Sabha elections to 2014, Indian 

women and the society have come a long way to stamp their authority as noteworthy 

contributors to Indian Democracy.  

Intellectuals, scholars and academicians have often spoken about the potential and 

role of Indian Youth to change the country, lead towards the path of progress and use 

innovation to take India to greater heights. India has the largest population of the youth in the 

world, with 50% of the population below 30 years and close to 150 million first time voters.
20
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The mean age of India is 25 years; the enormous workforce that they provide is 

commendable. 

At the time of independence, Gandhi called upon the youth to participate actively in 

the freedom movement. Young leaders like Nehru came to his reckoning and led the 

movement. But this is not the case now.
21

 One can only see young leaders from influential 

political families take centre stage. To find a young leader from a non-political middle-class 

background is a very difficult task nowadays. However, things changed rapidly in the past 

few years. The youth are leading the call for change. The Anna Hazare anti-corruption 

campaign and the Delhi Gang rape caught the imagination of the world. The message to the 

political class of the country was clear, they will not take no for an answer and that emerging 

India will not tolerate the laid-back attitude shown by the politicians of the past.  

The new India has woken up to politics and its realities. It almost seems as if young 

India is writing a script of its own, their terms, their lifestyle, their future. Political scholars 

say that is the reason why India saw a drastic increase in political participation. Regional and 

National parties mobilized their cadre for this election which consisted mainly of young 

people. The enthusiasm with which these youngsters campaigned for their leaders and their 

respective parties in this election has initiated global admiration. Many Indians believe this is 

because young Indians today are aware of the problems facing the country and the world. 

And they will go ahead and support whosoever will resolve these issues. Contemporary 

politics is not about the one who is the greatest; it’s about the one who is the lesser evil.  

According to a survey by CSDS, nearly 71% of urban youngsters showed interest in 

politics in 2011 as compared to 45% in 2009 and 22% youngsters participated in campaign 

activities in 2011 as compared to 14% in 2009.
22

 Born in the post-1990 era of economic 

liberalization, this group is unfettered by memories of partition, economic shortages, and 

political uncertainty, unlike the older generation of voters who were significantly influenced 

by these events. The increasing integration of the Indian economy into the global market, 

rapid urbanization, the rise of the IT and services sector along with increased access to 

information and education, has empowered the youth with global aspirations.
23

  

They have been the only generation in the 67-year history of India to come of age in 

an atmosphere of unabated optimism because of continued growth.
24

 It was widely accepted 

by people that a vote in Elections 2014 was largely the vote by the hushed young Indian 

towards and unheard voices demanding a better and stable India. Disillusionment with the 

past Government grew, anger and frustration of the common man was raised to a new level. 

The youth was demanding, they wanted change from the conventional communal and caste-

ist politics.  

During the course of the Indian nationalist movement, its leaders conducted a 

vigorous and thoughtful debate on the structure and objectives of the new state, the most 
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important question facing any newly independent society.
25

 Having seen most of these issues 

still prevailing even after 67 years of independence the young India decided now is the time 

to get actively engaged in decision making process.  

Basically, there was only one question in the minds of the youth of India, who could 

they trust to solve the issues plaguing contemporaneous India and who would get the 

dwindling economy back on track. They voted in large numbers for the BJP’s Prime 

Ministerial candidate Mr. Narendra Modi ‘The Development Man’. All allegations of 

inaction by his Government during the unfortunate Godhra riots in 2002 seem to be 

overshadowed by the phenomenal development that Gujarat had seen during his tenure. 

Young India wants change and wants it fast. The Government of India cannot afford 

to get complacent, for the young can teach them a lesson in the next elections that they will 

never forget if they do not deliver. But if the Government delivers, the rewards will be 

fruitful.  

In the book Great Expectations by Charles Dickens a remarkable line came into the 

open, “I must be taken as I have been made. The success is not mine, the failure is not mine, 

but the two together make me.” Mr. Narendra Modi ran the entire election campaign trail on 

the lines of this premise. His supporters not only openly praised his success model of Gujarat 

but also accepted his shortcomings. A persona as attractive as himself, motivated the fragile 

mouldable minds of the youth. It is the biggest election victory of any party since Rajiv 

Gandhi's landslide in 1984 in the backdrop of Indira Gandhi. Modi's win ends years of 

coalition government characterized by bickering and gridlock amongst numerous ruling 

parties. Formally, BJP will rule with its partners as the National Democratic Alliance, but it 

no longer needs them.
26

 

Expectations are running high from this new government with the new party coming 

to the throne after 10 monotonous years of the Congress-led UPA rule. Since the day of the 

BJP-led NDA’s landslide victory in the General Elections 2014, not only Sensex but also the 

hopes and expectations of the common people, especially the youth of the nation have been 

touching the sky. So, what really youth of this nation want from India’s new Prime Minister? 

It’s a known fact that today’s youth live a fast life wherein they want each and 

everything in a short span of time. Be it development or soaring stock market, they cannot 

wait for long. They want adequate employment, rapid action on crimes, world-class 

educational facilities, booming economy and an international lifestyle. They want everything 

that is available in the national and international space and with this new government coming 

to power; youth’s hopes to get what they want might come to reality as Mr. Modi is a pro-

development politician.
27

 

More than anything else, that sense of a stumbling giant is at the core of India’s 

elections, a massive five week exercise that began on 7 April 2014. Many have framed the 

vote as a fight between the left and the right, can and cannot do, strong and weak leadership, 

the sclerotic but inclusive Congress versus the dynamic but driven Bhartiya Janata Party. 

While all those elements are valid, they feed into central existential dilemma: What is 

India?
28

 Given India’s more than 800 million eligible voters, and the country’s great 
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diversity, there’s no one pulse of the nation. In one state, a Maoist insurgency may be 

foremost on voter’s minds; in another, it may be subsidies for farmers. But there’s now a 

sense of Indians not settling for less, and a broad frustration with bad governance.
29

 

The BJP had promised in its manifesto to bring down prices of essential commodities, 

keep a check on corruption, bring back billion dollars’ worth black money stashed in Swiss 

Banks, improve women security, to bring a grinding halt to Policy Paralysis, improve Centre-

State relations, promise of good governance and accountable administration, focus on 

improving infrastructure and improve the business environment so that India attracts more 

Corporate houses from around the globe. This is what India wants; this is what every Indian 

in the 21
st
 century dreams about.  

India is moving forward, nothing can stop it. No situation, no problem will deter it 

from achieving what it wants. The 21
st
 century belongs to India, and India’s biggest strength 

in the road of becoming a world leader lies in its diversity, and world’s largest democracy 

will certainly show the rest of the world its capabilities, its proficiencies and emerge as an 

economic super-power.  
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THE IMPACT OF ORGANIZATIONAL CHARACTERISTICS IN 

EFFECTIVENESS (ALGERIAN’S EMPIRICAL STUDY OF SMALL AND 

MEDIUM ENTERPRISES) 
Dr. Mohammed Kerbouche

1
 

 

ABSTRACT  

Algeria has witnessed many problems through the economic trends in the oriented economy, 

especially the investment. This led the responsible for the economic affairs in the country to 

think about other ways and policies to push the economic development. Among those ways 

we account the small and medium enterprises which are considered as important economic 

pillars. 

The aim of this paper is to define the organizational characteristics of Algerian SME 

and measure the relation between these characteristics and organizational effectiveness 

through a survey presented to 41 Algerian SMEs. At the end we have found that the Algerian 

SME are features by several character such as high centralisation degree of organisation 

structure, Entrepreneurial type decision, Authoritarian leadership style and finally the 

Algerian entrepreneur is the person who prefer Continuity, independence, growth .Also we 

found that there is a big significant relation  between Algerian SMEs characteristics and 

effectiveness as all p-value calculated was less than 5% but this relation differ from variable 

to another. 

 

Keywords: Small & Medium enterprise, Algeria, , Growth, effectiveness. 

 

INTRODUCTION  

The small and medium enterprises play an important role in economic development, 

so for that has become a pillar of the countries’ economies through their contributions in 

economic growth and increase the gross domestic product, as well as their ability to innovate 

and create jobs. For these reasons, the SME became as one of the most important and most 

powerful elements of economic development. 

Under openness and globalization the philosophy of SME management has been 

evaluated and changed, where in the beginning the initial goal of these SME it was profit, so 

now it’s become incumbent on them to link this goal with the priority of survive and to 

adapting with the environment that’s are dealing with it, for this reason the strategic growth 

are becoming imperative for these enterprises in order to face strong competition in the 

market. 

Algeria, like any other countries are trying to adopt a clear strategy for the 

development of SMEs and demonstrated this through various policies and incentive measures 

adopted by the government, but it is not enough, since there are other variables that can 

interfere in the creation and growth of these enterprises to improve their effectiveness , such 

as external and internal variables (organizational structure, strategy, leadership style and 

environment) these variables can play a major role in the development and growth of small 

and medium enterprises. Due to that we have put the following problematic:  

To which extent the organizational characteristics affecting the effectiveness of Algerian 

small and medium enterprises? 
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LITERATURE REVIEW  

Our literature review indicates that the growth of the enterprise was one of the most 

topics discussed in the economic fields and there is several arguments show the crucial 

importance of this concept. Firstly, enterprise growth is closely linked to the survival of the 

enterprise. More specifically, enterprise growth is positively correlated with the probability of 

survival. And companies that know continue growth will have a greater probability of 

surviving in the market
2
.According to Starbuck (1965), growth is not a spontaneous, but 

rather is a consequence of a decision: the decision to hire and / or not to dismiss, the decision 

to increase output in response an increase in demand and the decision to stimulate demand. 

He stressed that the growth can be a goal in itself. It may be a measure of success as well as 

"progress".  

However the majority of SME does not contain growth among the objectives
3
. 

Beyond a certain size, sometimes called "stage of comfort", it will be, impossible for the 

leader to directly control all the tasks performed within the enterprise.
4
 

There is no single theory to analyze the impact, causes or the evolution of enterprise 

growth. As Correa (1999) pointed out, this may be because the definition of the enterprise is 

multiple and complex. This complexity has led to the emergence of researchers from different 

perspectives and, most importantly, with different predictions about the evolution of growth. 

This is clearly visible from the variables used in the literature to measure enterprise growth 

and its determinants. Some theories focus on the average size, other focus on the internal 

characteristics and on other random variables. 

Growth models are increasing around the strategy, growth and reinforcement of 

capacity
5
. Greiner (1972, 1998) has identified different stages in the life cycle of the 

organization, the organization passes through each phase of evolution, which generates 

complexity in the organization because of the crisis. Organizations are required to take 

measures for effective management to mitigate the effect of the problems caused by the 

crisis. Profitability and industrial growth rate will determine the rhythm of growth in his 

model. Other than growth, failure or withdrawal options are presented in the growth model of 

Churchill and Lewis (1983). Companies do not have the ability to grow due to limited 

resources or lack of Managerial capabilities that can lead to failure. This Model is built on the 

work of Greiner (1972) while extending the scope to small enterprise. The motivations of the 

owner-entrepreneur are seen as an important growth factor in addition to other barriers to 

growth. 

New theories also stipulate that the leader of the small and medium enterprises often 

includes values related to the surrounding culture, its origins and its education and is 

influenced by his family and entourage except by its employees, influences on his personality 

and, ultimately, the creation and development of its business. All these factors will contribute 

more or less to the development or growth of the small firm or will break it, especially in an 

environment where culture seems decisive as in many African countries
6
. 

The literature indicates that the growth was measured by an impressive number of 

variables; the two indicators most widely used are illustrated in the variable of employment 
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and that of sales. According to Birley and Westhead (1990), the heterogeneity of research on 

the determinants of growth is partly due to a lack of consensus on the definition of growth. 

Most research does not contain any discussion on the relevance of the variable used to 

measure growth 
7
and most do not justify the use of such specific criteria rather than another. 

According to Negro (1987), the growth of the company is the increasing of their size over 

time. For Verna (1994), "Growth is both the action to grow and the result of this action."  

Since the end of 1980s, the analysis of the determinants of SME growth and factors 

characterizing the young enterprises with high-growth, often called "gazelles", has been 

know a growing interest
8
. Publications have multiplied for each distinct objective and / or 

different approaches, sometimes related to the profile of the leader, sometimes the influence 

of the environment on the strategy, and other times son progress of the process
9
. 

Growth is a complex and multidimensional phenomenon
10

, it is obvious that is an 

approach purely internal type, limiting by the impact of resources, in particular, the 

determinants related to the leader, neglects the potential prediction variables related to 

enterprises, strategies developed, the environment and the interactions between these 

different types of variables
11

. 

 However, in the context of this paper, we have chosen to focus on the influence of the 

internal factors related to organization and the leader, especially the Organizational Structure, 

Strategies Choice, entrepreneur type, decision-making, Leadership style.  For the growth, it 

will be measured through the organizational effectiveness. As stages of growth of the 

enterprises can be classified as effectiveness criteria, and this is just like some authors Quinn 

and Cameron, (1983) who used the model of life cycle of the enterprises (growth model) to 

measure the effectiveness. 

 

FACTORS AFFECTING ORGANIZATIONS GROWTH.  

The research that has been done in order to study the growth factors associated with 

the enterprises  highlight  on the relationship between the various characteristics of the 

enterprises and its growth rate, and the results of this researches shows that there are  many 

variables, affecting organization growth which can be identified as follows
12

:  

-The size of the organization  - The organization age  -  Combination of capital - Legal form 

of organization  - Investment  - Export - Positioning of the enterprises - the degree of 

differentiation from other organizations. 

And there are others variables such as internal variables (organizational structure, 

strategies, leadership style decision-making, entrepreneur type) these variables can play a 

major role in the development and growth of small and medium enterprises.  
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EMPIRICAL STUDY  

1 Selection of samples 

Our research was conducted among private SMEs from different industries, 

concentrated in the north-west of Algeria which includes the wilaya (cities): Tlemcen, Oran, 

Mascara, Relizane, Mostaganem, Sidi Bel Abbes and Ain Temouchent. Our sample consists 

of seven different samples corresponding to the seven cities mentioned above. The 

questionnaires were distributed to (80) SME’s and we collected (41). Represent 51% of total 

questionnaires. 

Table 1: The number of questionnaires distributed and retrieved 

Cities The number of 

questionnaires 

distributed 

 

Number of 

questionnaires 

collected 

The proportion of the 

questionnaire collected 

from each city 

Tlemcen 15 8 53% 

Sidi Bel Abbes 8 4 50% 

Mostaganem 8 4 50% 

Mascara 10 5 50% 

Oran 25 13 52% 

Ain Témouchent 5 3 60% 

Relizane 9 4 44% 

Total 80 41 51% 

Source: Prepared by the researcher 

2 The variables of study  

To determine the most important variables that characterized Algerian SMEs and their impact 

on organizational effectiveness, we based on 5 principles determinates and each determinant 

have Sub-variants As shown in the table 2 below. To measure these variables we have been 

using five-level Likert scale as follow: 1- Strongly disagree, 2- Disagree, 3- Neither agree nor 

disagree, 4- Agree, 5- Strongly agree 

 

 

Table 2: Variables of the study 

Principal variable Sub variables 

Entrepreneur Type - Continuity, independence, growth. 

- Growth , independence,  Continuity 

Decision-making -  Adaptive 

- Entrepreneurial 

- Planning 

Leadership style - Management Conflict  

- Manager personality   

- Access to information 

Strategies Choices - Defender Strategy 

- Prospector Strategy 

- Analyzer Strategy 

- Reactor Strategy 

Organizational Structure - Formalization Degree  

- Degree of centralization  

- The degree of specialization 

 Source: Prepared by the researcher 
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3 Characteristics of Algerian SME’s and their relationship with organization 

effectiveness  

3-1Characteristics of Algerian SME’s 

 Determine the type of Algerian entrepreneur  

This variable was measured through goals axis; the objective for these questions was to 

identify the type of Algerian entrepreneur depending on (Julien & Marchesnay) classification 

And Table 3 shows entrepreneur type items ranking, according to the arithmetic mean and 

standard deviation. 

Table 03: Items Ranking of Entrepreneur Type 

Variables 

The 

Arithmetic 

mean 

Standard 

Deviation 

Coefficient 

of variation 
Ranking 

Earn high profit 

3,59 1,51 0,42 3 Achieve a high level of sales 

growth and returns 

Not wanting to open the capital 

of the enterprise 
3,85 1,42 0,37 2 

The desire to continue in the 

same industrial activity 
4,34 1,13 0,26 1 

Source: Prepared by the researcher 

To measure the importance of the entrepreneur type items we used Coefficient of 

variation and that depending on the arithmetic mean and standard deviation. What can be 

seen from the table above that the item of continuity has occupied the first rank were 

Coefficient of variation is (0.26), and this indicates that the sample researched attaches great 

importance to this item compared to the other items, and we find that the item of 

independence has occupied the second rank were Coefficient of variation is (0.37), while the 

growth came in third rank were Coefficient of variation is estimated by (0.42). These 

indicators lead us to the classification of the Algerian entrepreneur to the first type according 

to the classification of (Julien & Marchesnay) that mean that the Algerian entrepreneur prefer 

Continuity,   independence, and then the growth. 

 Decision-making  

Through Table 4 we have ranked the importance of decision making styles by using the 

coefficient of variation ,what can be seen through these elements that Entrepreneurial  style 

has ranked first by coefficient of variation equal (0.21) and was followed by a planning style 

with coefficient of variation equal  (0.55 ) and in the last place we find Adaptive style. With 

coefficient of variation estimated by (0.58). And this fits with this type of enterprises where 

we find that there organizational structure characterized by its small size and therefore the 

decision maker will be characterize by the power of owner or manager and have big influence 

on his enterprise. 

Table 4: Items Ranking of decision-making 

Variables The arithmetic mean Standard 

Deviation 

Coefficient 

of variation 

Ranking 

Adaptive style 2,68 1,56 0,58 3 

Entrepreneurial style 4,15 0,85 0,21 1 

Planning style 2,49 1,36 0,55 2 

Source: Prepared by the researcher 

 Leadership Style  
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Through this variable we tried to study ways and the leadership styles within these 

enterprises  and that through management conflict, manager personality  and access to 

information, via the Managerial Grid's of (Blake & Mouton), which classifies the leadership 

styles into five types (Produce or Perish Leadership, Country Club Leadership, team 

type of leadership ,Impoverished Leadership and Middle-of-the-Road Leadership  

- Management Conflict  

This variable was measured using the arithmetic mean through testing the five leadership 

styles  

Table 5: Arithmetic Mean of Management Conflict 

Variables Arithmetic Mean 

Take a neutral position and does not interfere at all 1,88 

Gives solutions and each of the parties that have conflict can coexist 

with its. 

1,83 

Looking for the conflict causes of and try to find solutions 2,39 

Looking for a causing the conflict between the workers and punished 

him 

4,20 

Appease the conflicting parties and works on reconcilable 3,34 

Source: Prepared by the researcher 

through a table 5 it is clear that the Perish Leadership style ranked first, as the arithmetic 

mean for this question was (4.20) and it was the highest value compared to the rest of the 

questions, followed by Country Club Leadership with a mean equal to (3.34), then we find 

the other three leadership type team leadership type, Impoverished Leadership and Middle-

of-the-Road Leadership with estimated mean  (2.39), (1.88) and (1.82), respectively. 

- Manager personality 

In the manner of Conflict management, manager personality has been tested by five 

leadership styles and through the table 6 we note that the authoritarian leadership style 

achieved the highest arithmetic average compared with other styles (4.07), and this consistent 

with leadership styles of conflict management and then comes the other leadership type : 

team leadership type, Middle-of-the-Road Leadership, Impoverished Leadership and 

Country Club Leadership with arithmetic mean equal  (3.44), (2.32), (2.20), (1.88), 

respectively. 

Table 6: Arithmetic Mean of Manager Personality 

Variables Arithmetic Mean 

Do the  minimum of work, and would prefer not to get risk due to  fear of 

failure 
,2,2 

describes and Clearly the procedures of work, but you impose your 

voluntarily submit  on the workers 
7224 

You do The tasks that the majority of workers will be  satisfied  ,2,, 

You do The business that will be acceptable to the various department 

heads 
8211 

You  encouraging new tasks that raise productivity , achieve job 

satisfaction and encourages creativity 
,277 

Source: Prepared by the researcher 

-  Access to information 
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Through this axis we were addressed to ask a series of questions also about leadership 

style and that to find out a method that the manager or enterprise owner, use to obtain the 

information. 

Table 7: Arithmetic Mean of Access to information 

Variables Arithmetic Mean 

Looking for full information and check it out and  you will listen 

and discuss with employees  
3,68 

Trying to get as much information about the productivity and 

make sure that the workers doesn’t make mistake to have 

everything under control. 

4,39 

Looking for only positive information because the negative 

information bother workers. 
2,07 

Get information by indirect ways to make sure that your belief is 

right. 
2,15 

Do not straining yourself searching for information you will be 

satisfied with minimal information, even if they duplicate. 
1,88 

Source: Prepared by the researcher 

Through the above table we note that the arithmetic mean of the authoritarian style 

question reached (4.39) and is the highest mean compared with the rest of the other questions, 

which explains that the type of leadership being applied in these enterprises is an 

authoritarian style The second place we find team leadership style and the a mean was 

estimated at (3.68) and then the other leadership styles. 

 Strategies choice  

In order to measure this variable we has been relying on the four strategic dimensions of 

Milles & Snow (Defender Strategy, Prospector Strategy, Analyzer Strategy, Reactor 

Strategy), the table below shows strategic items Ranking according to Coefficient of 

variation.   

Table 8: Items Ranking of strategic choice 

Variables The arithmetic 

mean 

Standard 

Deviation 

Coefficient 

of variation 

Ranking 

Prospector Strategy ,.82 8.,1 2..2 7 

Analyzer Strategy ,.4. 8.,. 2.,. 8 

Defender Strategy ,.7, 8.,1 2.2, , 

Reactor Strategy ,.24 8.,2 2.21 , 

Source: Prepared by the researcher 

For the purpose to order the importance of the strategic choice variables, we used 

coefficient of variation and the table N°8 illustrates the difference between strategic choice 

coefficients of variation. Through the above table we note that the Analyzer Strategy ranked 

first with coefficient of variation equal (0.36) ,and then was followed by Defender Strategy  

with coefficient of variation equal (0.53) and then we find Reactor Strategy ,and Prospector 

Strategy  with coefficient of variation estimated by (0.58) and (0.60), respectively . This is 

commensurate with the enterprises that have been studied as we find that 82.9% of them are 

at slow growth stage while the rest 17.1% are characterized by rapid growth.Also, this 

strategy fit management style of SMEs that have been studied, through the study of (Milles & 

snow) this kind of enterprises is characterized by its centralization structure, and caution from 

its external environment due to their inability to compete, therefore, and before entering into 

new businesses must ensure their profitability, thus this extreme caution by the owner or 

manager contributed in the positive impact on organizational effectiveness. 
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 Organizational structure 

- The degree of specialization  

We have tried through this axis to identify to what extent the small and medium 

enterprises of the sample studied attached to specialization of Function, and we asked 

questions on important functions within enterprises and to illustrate the results we calculated 

the frequencies of each function as are described in Figure 1. 

 
Source: Prepared by the researcher 

The results shown in Figure 1 describes clearly SMEs interesting functions, through  

the percentages of frequencies  that have been calculated for different functions, we find that 

these enterprises interest in the accounting function with 95.1%, administrative processes 

85.4%, and advertising function with 73.2%, moreover quality control function 68.3%, and 

65.7% of sales function and in  the final training and human development function with, 

63.4%, and all of these functions percentage higher than frequencies average rates that was 

estimated by 52.9% calculated for different function. 

And we find in the other side neglect of other functions such as Marketing Research 

function with 43.9% and this neglect can be because of the adoption of the owner or manager 

on his experience in this area or using its relations with various departments and government 

agencies, as also note many enterprises lack of interest to maintenance function and through 

Figure 1 this function ratio is estimated at 41.5%.And can be ascribed that to the small size of 

these enterprises and thus do not possess the huge buildings and equipment that require them 

to hire specialists in this function. As also noted a decrease in the proportion of research and 

development function with 36.6% and this is due to the fact that SMEs are considered to be 

belonging to large companies and a leader in the market as well as due to this function 

requires financing and large funds. 

- Formalization degree 

Through this element we tried to study the Formalization Degree in Algerian small and 

medium-sized enterprises and the figure below illustrated frequencies ratios and we can see 

that all ratios are less than 50% and this, confirm the decrease of this dimension in these 

enterprises. 

95.1 
85.4 

73.2 68.3 65.7 63.4 

46.3 43.9 43.9 41.5 41.5 39 36.6 
24.4 24.4 

52.9 

Figure  1: Frequencies Mean of Functions   

Existing
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Source: Prepared by the researcher 

Through Figure 2 we note that the frequencies ratios average related to formalization 

degree items estimated by 33.2% and this reflects the lack of formalization structure in 

Algerian SMEs This can be ascribed mainly to the small number of staff workers within these 

enterprises. However, this does not preclude the use of certain regulations and procedures, 

and directing to workers. Through the figure above 43.9% of the SMEs surveyed are dealing 

with their employees by writing a task that show the nature of the work of the staff, also  we 

find that 41.5% of these enterprises have procedures manual of labour, as well as written 

instructions. 

- Centralization degree 

The decision-making process in Algerian small and medium enterprises dominated by the 

centralization and this is what has been tested through leadership style and decision-making 

type. 

Table 9: The Arithmetic mean and standard deviation of the centralization items 

Centralized decision Standard Deviation Arithmetic mean 

Hiring worker 82,.8 7282 

Internal labour disputes 82271 ,221 

Overtime scheduled to be done in the workshop 827,2 ,21, 

Production program scheduled to be done 82,81 7282 

Dismissing workers 1220. 72,1 

Working methods used 82228 ,22. 

Division of labor by available workers 82.21 ,2,4 

Source: Prepared by the researcher 

Table 9 shows the level in which is the decision-making process, so we find that all of a 

decision of hiring workers, determine production program, the Dismissing of workers, their 

means are bigger than 4 so  any decisions of them  are taken on a top management level 

(Owner or manager), while other decisions  as Internal labour disputes, overtime, work 

methods, and the Division of labour by available workers their mean are less than 4, but still 

high which  explains that this decisions are taken also on top management. And this is 

agreeing with the results of the manager personality who we found that it is characterized by 

authoritarian style as well as the decision-making style, which was characterized by the 

entrepreneurial type, these results can be interpreted to the feature that the SMEs are 

characterized by, Where it has family character, and we find that 56.1% of the sample studied 

are General Partnership therefore is dominated by patriarchal style. 

- Diagnose organizational structure 

41.5 

36.6 

43.9 

22.0 

41.5 

29.3 

29.3 

22.0 

33.2 

Written Instruction

Writing tasks that show the nature of work for…

writing tasks showing the nature of the work of the…

Writing tasks that show the nature of the work of…

Manual work procedures

Writing regulatory policies

Schedule workflow and production program

Writing reports and research programs

Mean

Figure 2: Frequencies Mean of formalizations activities 

Existing
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For the purpose of the order the importance of the organizational structure variables, was 

used an arithmetic mean and standard deviation, and that to calculate the coefficient of 

variation, table 10 shows the coefficients of variations for the three Organizational Structure 

degree   

Table 10: coefficients of variations of three organization structure dimensions 

 

Ranking 

Coefficient 

of variation 

Standard 

Deviation 

Arithmetic 

mean 

Organisation structure 

dimensions 

3 0,41 1,27 3,12 The degree of specialization 

2 0,3544 1,25 3,52 Formalization Degree 

1 0,3474 1,34 3.86 Degree of centralization 

Source: Prepared by the researcher 

From the coefficients of variation of the three dimensions we note that the 

centralization  degree structure ranked first with coefficients of variation equal (0.34) this 

result mean that the enterprises that have been studied attached great importance to this 

dimension. And in second place came formalization structure with coefficients of variation 

equal (0.35), and in third place we find the degree of specialization by coefficients of 

variation estimated at (0.41) 

For conclusion of the results reached on organizational structure we can say that there 

is congruity between the organizational structure adopted in Algerian small and medium 

enterprises and the leadership style, decision making type, and these results are compatible 

with theoretical studies of SMEs structure. 

3-2 Measuring relationship between internal variables and organizational effectiveness  

In order to examine the relationship between organizational effectiveness of Algerian 

small and medium-sized enterprises and various internal variables(Centralization structure , 

Analyzer Strategy Continuity, independence, growth ,Entrepreneurial style and Perish 

Leadership) , we have been relying on the correlation coefficient of Spearman and the 

following table illustrates the relationship of these variables with organizational 

effectiveness. 

Table 11: Spearman's correlation coefficient between organizational effectiveness and 

internal variables 

Variables Spearman's correlation coefficient p-Value 

Entrepreneurial style ,805 0.000 

Management conflict -,828 0.000 

Manager personality -,883 0.000 

Access to information -,181 0.000 

Continuity, independence, growth ,925 0.000 

Analyzer Strategy -,329 0.036 

Centralization structure -,343 0.028 

Source: Prepared by the researcher 

 The relationship between organizational characteristics and organizational effectiveness 

Through Table 11 appeared significant correlation between each of the Entrepreneurial 

style, Perish Leadership (management conflict, manager personality, access to the 

information), entrepreneur type (Continuity, independence, and growth), Analyzer 

Strategy and Centralization structure and organizational effectiveness where p-value of these 

variables is less than 5%.  

Firstly we found a strong and positive correlation between the decision-making style 

(entrepreneurial style ), the entrepreneur type, and effectiveness, where the value of the 

Spearman correlation coefficients are (0.850, 0.925), respectively. This result is consistent 

with the Studies of (Lindblom1959, Likert1969) who mentioned that there is a positive effect 
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of the entrepreneur type on organizational effectiveness On the other hand we also note that 

there is a strong correlation between leadership styles (authoritarian style) represented in its 

dimensions (conflict management, personality, and access to information) and organizational 

effectiveness, with correlation coefficients reaching (0.828-, 0.883-,0.818-), but these 

relationship is inverse, that means each increase in the authoritarian will lead to a decrease in 

organizational effectiveness. This authoritarian style applied in enterprise under study, 

impose a centralization organizational structure, and which has also had an inverse 

relationship with organizational effectiveness where the coefficient equal 0.343-.And we can 

return this inverse relationship between the organizational effectiveness and leadership style 

to disagree this style with the school of human relations (Mayo1933, Argyris 1956, Mc 

Gregor 1960). Which considers that to increase enterprise performance must include workers 

in the decision-making. 

Regarding the Analyzer Strategy  as well, we note the inverse relationship (0.329-) 

between it and the organizational effectiveness, although this relationship remains weak, but 

they are important as stated in the studies of Schendel And patton's (1978) who believes that  

strategy considered one of the most important factors in determining the effectiveness . Thus 

there is significant correlation between organizational characteristics and organizational 

effectiveness. 

 

 

CONCLUSION  

Through our study to determine   َ Algerian SMEs characteristics turned out to be 

consistent the theories that explain the small enterprises and we found that the Algerian 

entrepreneur prefer Continuity,   independence, and then the growth, and the decision making 

is Entrepreneurial type, where the leadership type for management conflict, manager 

personality and access to information is Perish Leadership style as the Managerial Grid's of 

(Blake & Mouton), also this enterprises are characterized by the centralization structure. In 

addition and through the study of the relationship between these characteristics and the 

organization effectiveness we found that there is a strong relation but this relation differ from 

variable to another. 
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STANDING BY THE REPUBLIC: THE POLITICS AND IDEOLOGY OF 

'DISSIDENT' IRISH REPUBLICANISM 
Dr. Marisa McGlinchey

1
 

 

This paper is based upon current research into dissident Irish republicanism, which is 

funded by the Economic and Social Research Council. The research will culminate in the 

publication of a book in 2015 with Manchester University Press. The strength of the project is 

its un-precedented access to prominent dissident republicans both political and military. 

Ninety interviews have been conducted, including interviews in Maghaberry prison. To date 

dissident activity has received limited academic attention. Police Service of Northern Ireland 

statistics reveal that armed activity and organisation is persisting. In the 2007-2013 period the 

PSNI seized 70, 619 kgs of explosives, arrested 984 persons under the terrorism act and 

recorded 314 bombing incidents. Interspersed with direct interview quotes from members of 

organisations and independents, the paper explores the motivations and ideology behind 

dissident activity and exposes why dissident republicanism persists post-Good Friday 

Agreement (1998) and amidst the changed structural conditions in the state of Northern 

Ireland. 

Qualitative interviews to date have emphasised continuity to historical points in Irish 

History such as 1798 and 1916. In this context the paper examines whether dissident 

republicanism is a continuation of historical republicanism or whether we are witnessing a 

new departure. Many interviewees are ex-members of the Provisional Irish Republican Army 

and provide a unique insight into the organisation and the path it has taken from military 

action to decommissioning. In contrast to acceptance of the legitimacy of the Police Service 

of Northern Ireland by the provisional movement in 2007; rejection of the Police Service by 

dissident republicans has resulted in dissident organisations assuming a policing role in 

communities. This is comparable to the role previously undertaken by the Provisional IRA at 

a community level regarding anti-social behaviour. The paper reveals this aspect of dissident 

republicanism and examines the degree of classic entryism of dissident organisations present 

at a community level. The paper highlights social-networks surrounding dissident 

republicanism, which are integral to dissident organisation. Further, the paper examines the 

degree of public support for dissident republicans and the extent to which it is possible to 

measure this. 

Numerous dissident republicans have acknowledged that their over-arching aim of 

Irish unification is unlikely to be achieved in the immediate future. In this context the paper 

examines the short-to-medium term aims of dissident republicans, including an exploration of 

the aim to disrupt the normalisation of the state of Northern Ireland. Throughout, the paper 

aims to dispel the over-simplification of dissident republican groups and aims to provide an 

assessment of dissident republicanism which accurately reflects its heterogeneous nature. 

 

RURAL LOCAL SELF-GOVERNING BODIES IN INDIA: LOCUS OF 

PARTICIPATORY DEMOCRACY (Conclusions from Thane District) 
Dr. Sanhita Joshi

2
 

 

This paper attempts to advance understanding of the functioning of Panchayati Raj 

Institutions (Local elf Governing bodies in rural India) (Here after PRIs), in selected villages 

from Thane District of the state of Maharashtra, India. It tries to understand its working in the 
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context of empowerment of people at the grassroots, political participation and working of 

Gram Sabha (Deliberative Body at the Grassroots). It also aims to develop an argument based 

on thefindings of the observations gleaned from selected villages that PRIs are the Central 

Processing Units of our democracy. Taking a cue from J S Mill it argues that they are to be 

seen as “schools of democracy” in a plural and multi- layered nation-state like India. 

The paper also advances the understanding of local governance in the context of 

myriad changes unfolding in the age of globalization. It examines the concept of local 

governance using international reports and diverse other resources to derive meaningful 

insights into the imminent need of local governance. It also substantiates the desk study with 

empirical investigation (time period 2008-09) undertaken at the few selected villages of 

Thane District from the State of Maharashtra. It reports some important observations 

regarding the way Panchayati Raj Institutions are performing. It evaluates its efficacy and 

efficiency in the light of the whether the objectives laid down in the 73rd constitutional 

amendment act have been realized or not. It is well recognized that local bodies have an 

important role to play in the democratic process and in meeting the basic requirements of the 

people. The old adage, for every citizen, “most government is local government.” still holds 

good. However Panchayati Raj Institutions have not been honestly vested with the powers, 

functions and financial resources and necessary autonomy. In Fact, it still remains a rubber 

stamp 3rd tier of Indian federalism. 

The paper also reports from its field study successful implementation of a World 

Bank Funded Project for piped water supply in a bunch of villages from the Shahpur Block of 

Thane District. This particular scheme has changed the lives of people at the grassroots; it 

aided people in instilling values of equality and community control of common property 

resource and fast disappearing resource like water. 

The researcher covers a host of important issues including electoral process and 

practices, functioning of Gram Sabha, people’s empowerment and deepening of democratic 

values through the assessment of selected villages and interrogating them with the original 

objectives of the decentralisation attempts in this country. Throughout the paper attempt is 

made to deepen the 

understanding of the importance of local governance as a medium to advance 

humanitarian values, percolation of equality and building a strong community life. It also 

offers few recommendations on some poignant issues plaguing the local level politics. It 

neither tries to romanticize the idea of decentralization nor does it overlook its successful 

implementation in various countries as well as in some states of India. 

THE SCOPE OF IMPAIRMENT: A CAPABILITIES-BASED APPROACH TO 

THE RIGHTS OF THE DISABLED UNDER THE AMERICANS WITH 

DISABILITIES ACT 
Mr. YoungSoo Kwon

3
 

 

The current approach of the American federal judiciary to the interpretation of the 

Americans with Disabilities Act of 1990 (ADA) determines the extent of impairment due to 

disability by means of functional evaluation. It tends to consider whether the impairment puts 

a significant limit on any of one’s “major life activities,” a phrase appearing in 42 U.S.C. § 

12102(1) and subject at present to an exceptionally narrow interpretation. The Supreme Court 

in particular seems to be relying on a very limited construal of major life activity, as 
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demonstrated in McKay v. Toyota Motor Manufacturing (1997). In McKay, the court, 

ignoring that the plaintiff’s preferred occupation was seriously hampered by her carpal tunnel 

syndrome, ruled that her condition did not fall under the ADA’s definition of disability and 

that therefore she could not file suit under the ADA, that she had been dismissed from her job 

on account of carpal tunnel syndrome notwithstanding. Similarly, in Sutton v. United 

Airlines, Inc. (1999), the plaintiffs were discriminated against for their bad eyesight. 

Nonetheless, the court, considering that the plaintiffs enjoyed the benefits of corrective 

remedy, deemed the plaintiffs’ conditions to not fit the ADA’s definition of disability. In 

Schluter v. Industrial Coils, Inc. (1996) the plaintiff, who demonstrated outstanding job 

performance, claimed that she had been fired due to her partial loss of eyesight from diabetes. 

The district court, however, dismissed her suit, as it did not see her partial visual loss as 

imposing a substantial limit on any major life activities, thus disqualifying her from disabled 

status under the first section of the ADA. The district court also cited the false perception of 

her employer that she was not disabled as excluding her from disabled status under the third 

section of the provision. This paper argues that the current judicial focus on individuals’ 

functions should be shifted to an interpretation of the ADA in accord with the capabilities 

approach developed by Martha Nussbaum. Rather than imposing a uniform standard, the 

capabilities approach provides room for a case by case consideration of individuals’ differing 

needs and “abilities to convert resources into functionings,” marking a considerable 

theoretical improvement over the narrowly utilitarian construal of the conventional functional 

interpretation employed by American courts in the years since the passage of the ADA. 

  

EVALUATING THE ROLE OF WEBCASTING IN INTERNATIONAL 

ARBITRATION: ANALYSING THE PARADOXICAL CONFIDENTIALITY-

ACCOUNTABILITY TENSION DYNAMIC 
Mr. Shrey Patnaik

4
 and Mr. Kartik Ashta

5
 

 

Confidentiality has been recognized as an important element for sustaining arbitration 

across nations due to the facilitation of privacy as one of its fundamental advantages. This 

feature provides for a closed environment ensuring adequate safeguards for privacy. The 

popularity of confidentiality as an essential of arbitration has resulted in its 

institutionalization in arbitration rules developed by the UNCITRAL, ICSID, LCIA and ICC, 

among others. 

With a global shift towards more accountable forms of governance, transparency has 

been recognized as an essential ingredient perforating international legal structures. With the 

acceptance of democracy as the most popular model of governance, it is imperative that its 

fundamental beliefs are instilled in the world community at large. The inculcation of such an 

outlook has resulted in the development of democracy and cosmopolitanism as ideals 

reinforcing accountability and legitimacy. It has also been established that undemocratic 

forms of dispute resolution lack such legitimacy and threaten the viability and vitality of 

functional international legal systems. 

However, in light of these conflicting paradoxical interests of confidentiality and 

accountability through webcasting, it becomes imperative to analyze the tension dynamic 

existing between them to reduce friction for the efficient functioning of the international 

arbitration regime. There is a requirement to streamline these ideals to increase the efficacy 

of such dispute resolution procedures. 
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Webcasting, the method of broadcasting live and audio and video to communities 

across the world in real time through the Internet, is poised to become a vital cog in 

accountability’s arsenal. Primarily used in the commercial sector, its usage has expanded to 

being used by the ICSID and the Permanent Court of Arbitration, among others, as a tool for 

expanding public access to relevant information by the webcasting of the proceedings of 

these forums.  

First, increased access through webcasting of state arbitrations becomes necessary due 

to its impact on public policy formulation as a product of increased transparency and 

awareness. This ensures the elimination of ‘golden handshakes’ or deals that might be toxic 

for the stakeholders. Second, webcasting should be employed in cases of investment 

arbitration as well because of the high public interest resulting in the increase of stakeholders’ 

rights, which would protect investors’ interests and sentiments. 

Despite the progressive outlook displayed by such endeavors, it is imperative to 

maintain a cautious approach accepting the drawbacks of webcasting on such a scale, 

exposing confidentiality concerns and other issues associated with economics. Excessive 

mitigation of either of the two essential ideals can be injurious for the stakeholders. 

However, it is argued that there is a requirement for provisions specifically addressing 

concerns regarding the friction between confidentiality and accountability to harmonize these 

ideals, resulting in the creation of a pluralist international arbitration regime.  

 
 

CANADIAN APPROACHES TO CYBERBULLYING AND SEXTING: 

INNOVATING AND INITIATING CONVERSATIONS 
Ms. Rebecca Katz

6
 

 

The growing interdependence of law, society and technology has necessitated 

innovation in law and policy. This research considers Canadian legal innovations addressing 

cyberbullying and sexting, two risks stemming from youth social media use.  

Like many jurisdictions, Canada increasingly recognizes online and offline bullying 

as abuses of children’s rights that should be addressed through law and policy. Further, while 

some teenage “sexting” occurs within consensual relationships, other incidents involve the 

exploitation of victims by malicious peers or adults and can constitute new forms of sexual 

harassment or abuse requiring thoughtful legal responses. These two often related phenomena 

highlight the need for legal regimes to innovate, to incorporate interdisciplinary perspectives, 

and to engage multiple stakeholders in mitigating new risks. For example, legal and policy 

responses to cyberbullying and sexting may draw on research in psychology, education and 

other disciplines. Moreover, because much online harassment reflects social inequalities such 

as sexism and homophobia, women’s studies, queer studies and related fields can inform 

legal responses and challenge policy-makers to confront systemic issues. Finally, because 

many stakeholders are involved in developing, regulating and using digital communications 

tools, strategies to minimize potential harms of these tools must address varied audiences. 

These audiences include legislators, educators, the information technology sector, and 

individuals and families.  

Canada has been an innovator in responding to youth cyberbullying and, to a 

somewhat lesser extent, sexting. Canada’s federal system of governance, in which provinces 

regulate education and local matters while the federal government legislates in overarching 
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areas such as criminal law, has encouraged the development of several legal/policy tools to 

minimize these challenges to youth online. Some Canadian developments demonstrate 

remarkable openness to interdisciplinary expertise and evidence-based best practices. Other 

initiatives developed in Canadian jurisdictions have been criticized as misguided or even 

cynical attempts to further punitive criminal law agendas while ignoring systemic 

inequalities. Finally, even well-intentioned, proactive legislative initiatives may prove 

difficult to implement among stakeholders, and may highlight the fact that legislated 

frameworks can only ever be one prong of a multi-prong strategy to reduce bullying and 

prejudice among youth (whether on or offline). Regardless, Canada’s legal innovations in the 

face of these new challenges are worth considering in other jurisdictions. 

 

SO, WHAT EXACTLY IS REASONABLE? THE ‘REASONABLE LINK’ FOR 

JURISDICTION OF NATIONAL COURTS OVER CLAIMS OF HUMAN 

RIGHTS VIOLATIONS BY TRANSNATIONAL CORPORATIONS 
Mrs. Andrea Bockley

7
 

 

To date, the debate about human rights violations of transnational corporations 

focuses on the questions of the existence of binding norms towards TNCs in international law 

and the expansion of human rights obligations of states outside their own territory. Beyond 

these aspects, however, the question of the adequate forum for claims against TNCs remains 

largely unanswered. 

Besides the obvious forum of the host state, the possibility of bringing claims in the 

home state’s jurisdiction is often argued. But what role does the corporate concept of limited 

liability play in this regard? Corporations are typically composed of complicated business 

group structures with multiple affiliates and branches spreading around the globe. Should it 

be possible to bring claims against the parent company for acts of its subsidiary and thus to 

lift the corporate veil? What is the necessary amount of connection or control between a 

parent and its subsidiary for the establishment of a ‘reasonable link?  

In a case launched in 2008 in the Netherlands against Shell Nigeria the District Court 

of The Hague was concerned with environmental damages by oil spills. Even though the 

court only found the subsidiary company in negligence of its obligations, it also considered 

the duty of the parent company and assessed a possible breach. Yet, the question of a 

reasonable link is not only asked with regard to corporate structures. By virtue of its wording, 

the well-known US Alien Tort Statute even allows for claims against foreign corporations for 

alleged violations of aliens in foreign countries. However, with the decision in Kiobel vs. 

Royal Dutch Petroleum in April 2013 this option has clearly been limited. Even though the 

court held hearings on the legal personality of corporations under international law, in its 

judgment it focused on the link between the events concerned and the territory of the United 

States and was in search of a ‘reasonable link’ here. Fortunately with the judgment in the case 

of Daimler AG vs. Bauman in January 2014 the Supreme Court shed light on the details of a 

necessary connection between the forum state and the corporation in question. 

This contribution aims at analyzing the background against which the tendency 

towards a reasonable link has developed by identifying relevant state practice. In addition, the 

suitability of the criterion of reasonableness for the determination of appropriate 

extraterritorial jurisdiction will be assessed. 
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CHINA’S SHADOW BANKING INDUSTRY AND IMPACT ON CAPITAL 

MARKETS: IGNORING THE LESSONS OF THE PAST. 
Dr. Avnita Lakhani

8
 

 

The title of my paper/presentation is "China’s Shadow Banking Industry and Impact 

on Capital Markets: Ignoring the Lessons of the Past". The paper aims to analyse the reasons 

why, in the wake of the lessons of the 2007-2008 global financial crisis, China continues to 

have a strong shadow banking industry and its impact on capital markets. The paper seeks to 

also analyse reforms proposed by China to curb the shadow banking industry and whether 

such proposed reforms are likely to succeed.  

LEGITIMACY AND LEGALITY IN THE WTO DISPUTE SETTLEMENT 

BODY: AN INTERACTIONAL ACCOUNT? 
Mr Abdulmalik Altamimi

9
 

 

Since the advent of the GATT and its successor the WTO, the disagreement between 

the legalists and anti-legalists scholars about the legal nature of the dispute settlement rules 

has not been settled. In fact, the disagreement has taken the anti-legalist scholars down the 

path to not only undermine the legality and legitimacy of the WTO DSB rules, but also to use 

the WTO based on their rational choice theory as an exemplary to introduce alien theories to 

the public international law; such as, the contract theory of efficient breach. Inspired by a 

book entitled ‘Legitimacy and legality in International law: An ‘Interactional Account’ by 

Jutta Brunné and Stephen Toope, this article will attempt to incorporate the framework that 

was used by Brunné and Toope in order to show whether legality and legitimacy have been 

generated in International Economic Law of the WTO. In brief, their framework which was 

named an “interactional law” consists of three inter-related elements: the shared 

understanding as derived from constructivism theory, the eight criteria of legality as 

explained in Lon Fuller natural law theory, and the community of legal practice based on 

Emanuel Adler theory of transnational community of practice. So, the question that this 

article will try to answer is: can this framework show that the WTO DSB rules are capable of 

generating a binding legal and legitimate system for the settlement of trade dispute? 
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